
Appendix 432 
 

1 

 

David K. Cundiff, MD  

333 Orizaba Avenue 

Long Beach, CA 90814 

562-438-8805 

Fax: 562-433-1415 

dkcundiff3@verizon.net 

 

 

 

LA COURT OF APPEALS OF THE STATE OF CALIFORNIA 

SECOND DISTRICT 

 

COUNTY OF LOS ANGELES 

 

DAVID K. CUNDIFF, MD ) COURT OF APPEAL  

 )    Case No. B234734 

 )    SUPERIOR COURT  

                   )    Case No. BS126568 

                                Petitioner,                 )    OAH CASE NO.:  

 ) 2009090479 

                                     v. )  APPELLANT’S 

 )  MOTION TO STRIKE  

MEDICAL BOARD OF )  PORTIONS OF THE 

CALIFORNIA, DEPARTMENT OF )  RECORD AND OF  

CONSUMER AFFAIRS, STATE OF )  THE OPPOSITION  

CALIFORNIA )     BRIEF 

 )  DATE and TIME:TBA 

  )     DIVISION: 1 

)    Action Filed: July 21,  

)     2011 

 )  

 )  Presiding Justice Robert 

 ) M. Mallano 

Respondent              )    Associate Justice 

) Frances Rothschild 

)     Associate Justice 

)     Victoria Gerrard Chaney 

)     Associate Justice Jeffrey 

)     W. Johnson 
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APPELLANT’S MOTION TO STRIKE PORTIONS OF THE  

RECORD AND OF THE OPPOSITION BRIEF 

 

Whereas, Superior Court James Chalfant’s Decision contains the 

following statement drawn from the Opposition Brief of DAG Klint 

McKay:  

The Board focused on Cundiff’s apparent lack of 

rehabilitation to deny his application. The Board noted 

that, if faced with the same situation today, Cundiff 

would not act differently. Such a steadfast position, in 

light of the factual findings and conclusions in the 

underlying proceeding, leads to the conclusion that the 

public would not be safe if his license were reinstated.  

 

This finding also is supported by substantial evidence. As 

the Board’s opposition states, Cundiff’s willingness to 

believe that his medical judgment is superior to current 

medical thought on the standard of care for anticoagulant 

usage means that it is likely and foreseeable that he 

would impose his own judgment in other medical areas, 

even to the detriment of his patients. Opp at 3.  

 

(000357, “Rehabilitation para 2-3) 

 

Whereas, neither DAG McKay nor Judge Chalfant cited any evidence 

from Appellant’s 25 years of medical practice to support a conclusion 

that Appellant’s medical judgment to stop anticoagulant drugs in 

Patient BR means that Appellant’s judgment in other medical areas 

would harm patients. 
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Whereas, Appellant cited the lack of evidence for this defamatory 

statement and issued the following call for a retraction of this 

statement in oral argument on May 27, 2011before Judge Chalfant:  

Your Honor, this is demonstrably libelous and supported 

by nothing in the record. It attacks my reputation aside 

from the single clinical case here at issue. It impugns the 

quality of my twenty-five years of clinical practice caring 

for the largely underserved indigent population and my 

highly regarded teaching of physicians in training. I ask 

here for Mr. McKay to apologize to me for this 

statement.  

 

(Reporter’s Transcript on Appeal, A12 lines 8 – 15) 

 

Whereas, DAG McKay said nothing in response to Appellant’s 

statement that the statement was unsupported and Appellant’s request 

for an apology.  

Whereas, Judge Chalfant also said nothing in Court to support any 

relationship of Appellant’s judgment call regarding Patient BR with 

any foreseeable likelihood that his medical judgment in other areas 

would harm patients.  

Whereas, in the Court of Appeals AOB, Appellant again 

addressed the libelous passage in DAG McKay’s Opposition Brief 

which was quoted in the Decision concluding:  

He (DAG McKay) did not attempt to justify this 

statement with anything in the record or elsewhere at the 



4 
 

May 27, 2011 hearing or where the statement is repeated 

in the rehabilitation section of the Decision. In DAG 

McKay’s Opposition brief, Petitioner requests a 

retraction of this statement.  

 

(AOB page 28 last para – page 30 2
nd

 para) 

Whereas, DAG McKay did not submit any evidence in the CoA 

Opposition Brief supporting the proposition that Appellant’s judgment 

to withdraw anticoagulants in Patient BR indicates that “..it is likely 

and foreseeable that he (Appellant) would impose his own judgment 

in other medical areas, even to the detriment of his patients.” 

Whereas, DAG McKay’s repetition of the slur against Appellant’s 

medical judgment in the CoA Opposition Brief, again unsupported by 

any cited evidence and without addressing Appellant’s repeated calls 

for a retraction makes, the consideration of this motion timely.  

 

Appellant moves that the aforementioned passage in the Superior 

Court James Chalfant’s Decision be stricken from the record.  

 

DATED:  January 16, 2012  Respectfully submitted, 

     

       

________________________ 

      DAVID K. CUNDIFF, MD,  

Petitioner 


