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COURT OF APPEALS OF THE STATE OF CALIFORNIA 

 

COUNTY OF LOS ANGELES 

 

 

DAVID K. CUNDIFF, MD ) COURT OF APPEAL  

 )    Case No. B234734 

 )    SUPERIOR COURT  

                   )    Case No. BS126568 

                                Petitioner,                 )    OAH CASE NO.:  

 ) 2009090479 

                                    v. )   

 )  DATE: TBA 

MEDICAL BOARD OF )  TIME: TBA 

CALIFORNIA, DEPARTMENT OF )  DIVISION: One 

CONSUMER AFFAIRS, STATE OF    ) Action Filed: July 21, 

CALIFORNIA )     2011 

                            Respondent )  

    

  

Second Appellate District, Division One No. B234734 
 

Honorable Robert M. Mallano, Presiding 
 

APPELLATE’S REPLY BRIEF 
 

 INTRODUCTION 

 

Respondent’s Opposition briefly and superficially addressed only 

a few of the points in the Appellant’s Opening Brief (AOB).  

 

CRITIQUE OF OPPOSITION BRIEF 

The following statement by DAG Klint McKay requires 

clarification:  
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Appellant steadfastly refuses to comply with the medical 
standard of care with respect to the administration of 
anticoagulants. This is true despite the fact that 
Appellant’s termination of a patient’s anticoagulants 
resulted directly in the patient’s death from 
thromboembolism (“VTE”).   

 

(Opposition page 1) 

In 1998, Appellant’s Patient BR died of pulmonary emboli (PE) 

about a week after Appellant discontinued heparin and Coumadin 

because of the risk of bleeding. Appellant’s subsequent research of the 

scientific evidence regarding anticoagulant treatment of VTE showed 

that about two-thirds of VTE recurrences, including fatal PE, 

occurring in the two months after discontinuation of blood thinners 

are due to rebound hypercoagulation caused by the anticoagulant 

drugs themselves (Exhibit P, 000232). Patient BR most likely died of 

rebound hypercoagulation from anticoagulant drugs rather than from 

the natural progression of the deep venous thromboses (DVT) in his 

leg to fatal PE. This unfortunate case led Appellant to discover and 

document in the peer-reviewed medical literature that anticoagulant 

drugs should not be started in the first place in VTE patients.  
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In the Judgment, Judge Chalfant said he did not read Appellant’s 

peer-reviewed articles admitted into evidence documenting the 

clinical impact of the rebound hypercoagulation phenomenon in VTE 

patients treated with anticoagulant drugs and reviewing the overall 

evidence-basis of anticoagulant drug treatment of VTE patients 

(000232 - 000235 Exhibits N – Q): 

Cundiff’s opening brief attaches and refers to exhibits. 
This is an administrative mandamus proceeding, and the 
court’s review is based upon an administrative record. 
The attached exhibits may or may not be in the record. 
The court has no obligation to review the exhibits to see 
if they are in the record, and did not consider any of 
them.   
 

(CT 000354) 
 

Appellant disputes that the take away lesson from the BR case is 

that anticoagulants should be prescribed in patients with VTE and 

continued for 3 – 6 months. After a course of anticoagulation, VTE 

patients suffer recurrences of DVT and PE, including fatal PE, at 

about 1.6% per month for the first two months, falling to a rate of 

about 0.6% per month subsequently. The Court would be better 

informed about the implications of this technical issue of a specialized 

medical nature by an anticoagulation medicine expert representing the 

MBC. The MBC is now relying on DAG McKay’s arguments about 
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anticoagulant treatment for VTE in 2012 for which he can only 

reference Dr. Albert Yellin’s consensus opinion based testimony in 

2000 about Patient BR in 1998.  

Clarification is also required regarding DAG McKay’s second 

paragraph: 

At the hearing on the ensuing Accusation, Appellant 
indicated that while he was sorry the patient died, he 
would do nothing differently. His medical license was 
therefore revoked due to the Medical Board’s concern for 
public safety. Ten years later, upon his continuing 
insistence that he was correct in his treatment of the 
patient, as well as that the standard of care on 
anticoagulants was wrong and that he would therefore 
not comply with it, the Medical Board denied his Petition 
for Reinstatement.  

 

At the ALH in 2000, Appellant testified that he would again 

prescribe anticoagulants initially and then discontinue them after a 

short period. This related specifically to Patient BR in whom 

Appellant changed his risk/benefit analysis of anticoagulant treatment 

after post hospital admission laboratory data and clinical assessments 

revealed bleeding risk factors that were less apparent on admission. 

Twelve years later, Appellant continues to maintain that his treatment 

of Patient BR was within the standard of care in 1998 because of the 
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excessive bleeding risk, but recognizes and accepts that Res Judicata 

forecloses that argument for medical license reinstatement in 2012.  

In 1998 and in 2000, Appellant’s case was not based on disputing 

the standard of care requiring anticoagulant drugs for VTE patients 

that were not at increased risk of bleeding. However in 2012, it is 

based on Appellant’s belief that anticoagulant treatment increases the 

risk of death. The MBC opposes medical license reinstatement 

because (1) Appellant refuses to testify under oath that Patient BR 

was not alcoholic as was ruled in the underlying procedure and (2) 

Appellant’s current medical judgment, based on 12 years of study, is 

that the optimal treatment of VTE patients is in dispute in the medical 

literature and omitting anticoagulant drugs will not harm VTE 

patients.  

At the 2010 hearing of the Petition for Reinstatement, Appellant 

presented Exhibits N – Q (CT 000223 – 000235) and the declaration 

of Dr. Eugene Carpenter (CT 000095 – 000096) supporting Appellant 

position that the standard of care for treatment of VTE is in dispute 

within the medical community and that VTE patients will not be 

harmed if they do not receive anticoagulants. Appellant will not 
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practice medicine if it is predicated on swearing to a Court that he will 

in his judgment do harm to his VTE patients.  

Appellant disputes DAG McKay’s third paragraph: 

Superior Court Judge James Chalfant affirmed this 
decision by denying the Petition, and this appeal 
followed. There is absolutely no legal or factual basis for 
reversing the decision of Judge Chalfant, and indeed 
Appellant presents none.  

 

Appellant presented numerous legal and factual bases for 

reversing the Decision in the Opposition Brief that were not addressed 

by DAG McKay. For instance regarding the legal basis, Judge 

Chalfant did not read Appellant’s admitted Exhibits N – Q (CT 

000223 – 000235) nor accept into evidence Exhibit 2 submitted by 

both Appellant (CT 000097 – 000104) and Respondent (CT 000343 – 

000349) concerning Appellant’s correspondence with leaders from the 

Food and Drug Administration and National Institutes of Health about 

the lack of evidence basis of anticoagulant drugs for VTE. Appellant‘s 

Exhibits 1 (CT 000095 – 000096) and 3 – 6 (CT 000104 – 000142), 

related correspondence with FDA and NIH leaders, were likewise 

excluded from court’s evidence. In effect, Judge Chalfant didn’t read 

or excluded all the evidence supporting Appellant’s case for 
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Reinstatement and then ruled that no evidence supported 

Reinstatement.  

In the Judgment, Judge Chalfant reiterated DAG McKay’s words: 

Despite his protests to the contrary, Cundiff is attempting 
to litigate the issues from the underlying disciplinary 
proceeding. The crux of his argument is that his 
underlying conduct was justified. That issue is 
foreclosed.  
 
Specifically, the standard of care as it existed in February 
1998 was the relevant medical standard at his revocation 
hearing. Any evolution of medical thought since that time 
– whether the result of Cundiff’s own articles or not – 
does not change the fact that Cundiff was grossly 
negligent in not following a clearly established standard 
of care in 1998.  
 
A change in the standard of care might be relevant to the 
severity of the violation, but Cundiff presented no 
evidence at the hearing that the standard of care has 
changed since 1998. 

 
(CT 000357) 

 
Again, Judge Chalfant did not read documents admitted into court 

evidence that he referred to and did not admit new evidence 

unavailable prior to the license reinstatement ALH (January 2010) 

about the evolving standard of care for VTE.  

DAG McKay continued (Opposition Brief, page 3),  
 
Appellant contends that his eleven years of research and 
writing has confirmed that he was correct in terminating 
the patient’s anticoagulants…. 
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As detailed in the AOB (Point #3, pages 18 – 21), Appellant 

acknowledges that Res Judicata forecloses the relitigation of the 

original Decision from the ALH in 2000. Appellant’s peer-reviewed 

medical journal articles subsequent to 1998 concerning anticoagulants 

for VTE treatment and other indications have nothing to do with 

Patient BR’s bleeding risk factors or whether he should or should not 

have received a full course of anticoagulant drugs for his DVT.  

DAG McKay goes on,  

…the FDA and medical establishment simply refuse to 
acknowledge his (Appellant’s) expertise in the area and 
the validity of his views for reasons that are not 
altogether clear. 
 
(Opposition Brief, page 3)  
 

It is true that the reasons that the Food and Drug Administration 

(FDA) has not undertaken a systematic and transparent reanalysis of 

the evidence-basis for anticoagulant treatment of VTE and issued a 

public report are unclear. One likely reason is that the cost of 

anticoagulation medicine ($15- $25 billion per year in the USA) 

assures that stakeholders in the business of blood thinning will 

powerfully protect their interests with lucrative research grants and 

consultantships going to academic anticoagulation researchers and 



 

9 
 

advertising revenue and publication fees going to compliant medical 

journals. A second likely reason is that the FDA and National 

Institutes of Health (NIH) have some degree of embarrassment over 

“grandfathering in” the approval of anticoagulants for VTE treatment 

in 1962 when the FDA first required evidence of efficacy (i.e., 

randomized controlled clinical trials) before granting FDA approval 

for drugs. Finally, the fact that Appellant’s medical license has not yet 

been reinstated has enabled drug company funded anticoagulation 

researchers and FDA regulators to ignore rather than debate the data 

and conclusions in Appellant’s peer-reviewed medical articles.  

Without dispute among anticoagulation researchers and FDA 

regulators, there were no randomized controlled clinical trials that 

justified the original approvals of anticoagulants (i.e., heparin and 

Coumadin) for the treatment of VTE in the 1940s and 1950s. The 

three high quality randomized trials done after 1962 showed no 

benefit with anticoagulant drugs (Exhibits N and O document the 

entirety of randomized trial results: placebos or non steroidal anti-

inflammatory drugs → 1/60 patients died versus anticoagulants → 

6/66 patients died). If heparin and Coumadin were not already FDA 

approved for VTE treatment and Bristol-Myers Squibb Co. was 
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submitting a new drug application to the FDA, the application would 

be denied for lack of evidence of efficacy.  

DAG McKay continues,  

While acknowledging that the applicable medical 
standard of care is the opposite of his position, he argues 
that it is simply wrong and he is right. 

 

(Opposition Brief, page 3)  

In DAG McKay’s rebuttal to Appellant’s expert testimony about 

optimal treatment of VTE patients, DAG McKay does not cite a single 

anticoagulation medicine expert practicing in 2010 that would testify 

that the use of anticoagulant drugs reduces the morbidity or mortality 

of VTE patients. As much as legal professionals would like to believe 

that medical standards of care are cut and dried and unchanging, 

standards of care evolve and change and are often in dispute. Judge 

Chalfant acknowledged the changing nature of medical standards in 

the courtroom: 

Mr. Cundiff: …The standards of care change all the time.  
The Court: Sure they do.  

 

(Reporter’s Transcript on Appeal, June 27, 2010, B4 lines 11 - 13)  

One medical standard of care that never goes out of fashion is 

“primum non nocere” (first do no harm).  



 

11 
 

DAG McKay’s contention, based on the sworn testimony of 

surgeon Dr. Albert Niden in 2000, is that anticoagulant treatment of 

VTE patients in 2012 is indisputably the standard of care in the USA 

and Los Angeles. Appellant’s admitted Exhibits N – Q (CT 000223 – 

000235) and other submitted but not admitted documents (Superior 

Court Exhibits 2 – 6, CT 000097 – 000142) and the declaration of a 

medical expert (Superior Court Exhibit 1 CT 000095 – 000096) call 

that contention into question.  

With all due respect to DAG McKay qualifications and prowess in 

matters of the law, he is not qualified to practice medicine or serve as 

a medical expert witness regarding the optimal treatment for VTE 

patients in 2012.  

DAG McKay continues,  

Appellant further contends that the Judge Chalfant did 
not understand the case, nor did he properly defer to 
Appellant’s expertise, or consider evidence he feels is 
compelling supporting his viewpoint. 

 

(Opposition Brief, page 3)  

The fact that Judge Chalfant did not read admitted Exhibits N – Q 

(CT 000223 – 000235) speaks for itself. DAG McKay called no 

anticoagulation medicine expert at the ALH to inform Judge Juárez to 
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present evidence about anticoagulants for VTE from the perspective 

of the MBC. He also declined to submit a declaration from an 

anticoagulation medicine expert in the Superior Court proceedings 

after Appellant submitted the Declaration of Eugene Carpenter, MD in 

the Opening Brief. Contrary to DAG McKay’s “straw man” 

contention that rehabilitation in this case is defined by Appellant’s 

acknowledgement that his decision to withdrawn heparin and 

Coumadin in 1998 was a judgment error, this case is about the totality 

of Appellant’s fitness to practice medicine including his judgment 

about the optimal care of VTE patients in 2012, not 1998.   

DAG McKay continues,  

Real Party, the Medical Board of California, has 
contended throughout this entire process that Appellant is 
a danger to public safety unless he demonstrates that he 
understands the errors he committed which cost a man 
his life, accepts responsibility for them, and agrees to 
comply with the standard of care and applicable law on 
alternative treatment.  

 

(Opposition Brief, page 3) 

This is the crux of the MBC position.  

On this specific issue, Judge Juárez ruled that Appellant did not 

need to testify that he made an error in judgment in the Patient BR 

case if Appellant did not believe that he made one: 
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Judge Juárez: . . . what the Medical Board is interested in 
knowing about you is what actions you’ve taken since 
your discipline to show them and demonstrate 
rehabilitation. That doesn’t require you to provide mea 
culpas to the Board if you feel that you didn’t do 
anything wrong, for example. However, it does require of 
you to present evidence in order to prevail giving the 
Medical Board reason to believe that you are not a 
danger to the patient community, that you have been 
doing things to show that you have been maintaining 
either skills or knowledge in the areas of your practice, 
for example, things of that nature to show what is very 
broadly termed, kind of a blunt work really, 
rehabilitation.  

 

(000260, pg. 0036 lines 6 – 000261, pg. 0036 lines 16) 

Appellant’s CV demonstrates that he has been actively 

maintaining knowledge in a broad range of areas of internal medicine, 

medical oncology, and hematology (Appellant’s CV: 000214 – 

000218). He has contributed numerous articles in the peer-reviewed 

medical literature as an expert in anticoagulation medicine in his 

subspecialty of hematology. Those articles support the change in 

Appellant’s opinion about the optimal treatment of VTE patients. This 

constitutes rehabilitation.  

Appellant’s burden of proof is met by  

• ALH Exhibits N – Q (000232 – 000235), which Judge 

Chalfant did not read,  
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• by Superior Court Exhibits 1 – 6 (CT 000095 – 000096 and 

CT 000104 – 000142), which Judge Chalfant, with a failure 

to exercise discretion, did not admit, and  

• by Appellant’s own testimony as an expert in 

anticoagulation medicine.  

 

ARGUMENT 

1. The Standard of Review on Appeal  

 

With the afore documented lack of consideration of Appellant’s 

evidence in support of his changed view about the optimal treatment 

of VTE patients, Appellant has proven that the trial court erred by a 

failure of discretion in its conclusion of law (Gore v. Board of 

Medical Quality Assurance (1980) 110 Cal.App.3d 184, 193).  

Review at the appellate level is confined to a determination as to 

whether the trial court’s findings are supported by substantial 

evidence (Fukuda v. City of Angels (1999) 20 Cal.4th 805, 824; Yakov 

v. Board of Medical Examiners (1968) 68 Cal.2d 67, 72-75). The trial 

court considered none of the evidence presented in Appellant’s 

submitted exhibits or in Appellant’s expert testimony. Appellant 

should prevail based on the substantial evidence test (Chatterjee v. 
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Kizer (1991) 231 Cal.App.3d 1348, 1358) because Appellant’s 

evidence and testimony was unopposed by MBC evidence or expert 

testimony concerning the optimal treatment of VTE in 2012.  

Regarding Appellant’s burden of proof, DAG McKay posits that 

Appellant’s documents admitted into evidence and those not admitted 

into evidence relate to Patient BR and that Appellant is not an expert 

in anticoagulation medicine: 

Appellant’s arguments in his Petition fell into two 
primary categories: first, that evidence should have been 
admitted at his reinstatement hearing that would, in his 
mind, vindicate his February, 1998 decision to terminate 
anticoagulants in the patient who died, thus invalidating 
the underlying revocation; and second, that his (then) ten 
year of research and articles attempting to establish this 
makes him an expert and demonstrate rehabilitation. 
Neither, of course, is true.  

 

(Opposition Brief II, pages 4-5), 

First, as specifically detailed in AOB (#3, pages 18- 23), none of 

the ALH Exhibits N – Q that were admitted into evidence and the 

Superior Court Exhibits 1 – 6 that were not admitted into evidence 

relate in any manner to Appellant’s February 1998 decision to stop 

heparin and Coumadin in Patient BR. Those exhibits all relate to the 

optimal treatment of any and all VTE patients in 2010 and beyond, 

regardless of bleeding risk.  
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Secondly, DAG McKay’s Opposition did not dispute that an 

Appellant can be recognized as an expert witness in his/her own 

behalf in a court of law (AOB pages 31 – 39). At the ALH for license 

reinstatement, Appellant presented his credentials as expert in 

hematology and anticoagulation medicine (000036, page 72 line 8 - 

000036, page 73 line 8). DAG’s motion to strike this testimony 

establishing Appellant’s expertise was denied by Judge Juárez 

(000036, page 73 lines 9 - 17). The weight of Appellant’s expert 

testimony regarding the optimal treatment of VTE in 2010 and beyond 

might be influenced by Appellant’s status of litigant in these 

proceeding. However, it was a failure of discretion by the Court to 

completely disregard Appellant’s expert testimony in the absence of 

any expert testimony presented by the MBC. In effect, this failure of 

discretion by the Court limited the discussion to the standard of care 

for VTE in 1998. 

Judge Chalfant’s Decision stated,  

The Board noted that, if faced with the same situation 
today, Cundiff would not act differently. Such a steadfast 
position, in light of the factual finding and conclusions in 
the underlying proceeding, leads to the conclusion that 
the public would not be safe if his license were 
reinstated. 
 

(CT, page 000357) 
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As detailed in the AOB (pages 18 – 23), Appellant would act 

differently. If treating a VTE patient, he would not begin the 

anticoagulant drugs in the first place. While the Appellant’s research 

about the optimal treatment of VTE was occasioned by the underlying 

proceeding, his position about VTE treatment in 2010 to the present is 

based on the evidence about VTE treatment in the peer-reviewed 

medical literature from 2004 – 2011, including his contributions. It 

has nothing to do with the standard of care for Patient BR in 1998.  

 

2. Appellant’s Burden of Proof is Met 

DAG McKay’s CoA Opposition quotes the Judgment quoting 

DAG McKay’s Superior Court Opposition brief:  

… As the Board’s opposition states, Cundiff’s 
willingness to believe that his medical judgment is 
superior to current medical thought on the standard of 
care for anticoagulant usage means that it is likely and 
foreseeable that he would impose his own judgment in 
other medical areas, even to the detriment of his patients. 

 

Appellant addressed this demonstrably libelous and unfounded 

statement and called for a retraction from DAG McKay in verbal 

argument in Court (Reporter’s Transcript on Appeal, A12 lines 8 – 

15) and in AOB (pages 29 – 30). DAG McKay said nothing in Court 
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and wrote nothing in the Opposition Brief to support this statement. A 

separate motion is submitted to have this completely unsupported and 

defamatory statement in the record and Judgment stricken.  

DAG’s brief and superficial comments about the AOB 

(Opposition Brief pages 5-6) are not new and have already been 

addressed. 

 

3. Medical Board of California’s Conflict of Interest in                                  

this case 

According to Ev. Code § 664, the MBC is presumed to be 

competently performing its official duties and acting in good faith in 

the best interests of protecting the public in opposing the 

reinstatement of Appellant’s medical license. However, the MBC has 

a conflict of interest impeding fairness and objectivity in considering 

Appellant’s contention that the current standard of care for treating 

VTE is in dispute. While Appellant explicitly acknowledges and 

accepts that the legal doctrine of Res Judicata forecloses the 

relitigation of the underlying discipline and does not base this appeal 

on overturning the original license revocation, he stands by his 

original medical judgment call to stop anticoagulants in the 
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underlying case because of Patient BR’s bleeding risk. To require 

Appellant to swear in Court that Patient BR was not alcoholic and was 

not at greatly increased risk of bleeding would be asking Appellant to 

commit perjury in exchange for his medical license. However, to save 

face and protect its own reputation and authority, the MBC insists that 

Appellant make this false admission in exchange for the return of his 

license.  

 Judge Juárez ruled that Appellant did not have to admit that he 

made a judgment error in order to have his license returned (000260, 

pg. 0036 lines 6 – 000261, pg. 0036 lines 16).  

The MBC has reacted to the fact that Appellant promises not to 

use anticoagulants in future venous thrombosis patients not as a 

medical science issue to be explored by seeking expert consultation 

but a threat to its own reputation and credibility as an objective and 

fair administrative agency because of its action in the underlying 

license revocation. Since the MBC invoked Res Judicata regarding 

admission into evidence of the sworn deposition of the patient’s 

daughter and did not deny that her perjured testimony was the basis of 

Appellant’s original license revocation (000260, pg. 0034 line 18 – 

pg. 0035, line 6), it perceives Appellant’s peer-reviewed medical 
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journal articles from 2004 – 2011 about VTE treatment in general as a 

collateral attack on the underlying proceeding which hung on Patient 

BR’s bleeding risk and whether he was alcoholic.  

Appellant did not set out to discover that anticoagulant treatment 

of VTE patients in general is not evidence based and indeed increases 

the risk of death. To Appellant’s surprise, that is what he found. As a 

service to patients, the medical profession, and the public that foots 

the healthcare bill, he submitted these findings to several medical 

journals. The articles passed the scrutiny of peer-reviewers and were 

published. Since publication, no anticoagulation medicine expert or 

any other physician has publicly or privately rebutted any aspect of 

any of those articles.  

Regarding the issue of Appellant’s plans not to treat future VTE 

patients with anticoagulants, the MBC reacts to the inconvenient truth 

of Appellant’s published findings and conclusions about the net harm 

caused by anticoagulant drugs for VTE by demanding that Appellant 

swear to violate his Hippocratic Oath and prescribe anticoagulant 

drugs in order to have his license returned.  

The Court of Appeals needs to decide whether the MBC is 

protecting the public or attempting to protect its own reputation as an 
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honest and fair regulator of the practice of medicine in California. 

While Appellant formally drops the collateral attack on the underlying 

discipline, he will neither commit perjury nor violate his Hippocratic 

Oath in exchange for the reinstatement of his medical license.  

 

CONCLUSION 

Based on the foregoing, the Appellant submits that the Superior 

Court Judgment demonstrated a lack of discretion in predicating 

Appellant’s medical license reinstatement on swearing that Patient BR 

was not alcoholic or at high bleeding risk and that Appellant will treat 

future VTE patients with anticoagulant drugs. The Superior Court’s 

failure to consider any of the documents supporting Appellant’s 

opinion about the optimal treatment of VTE in 2011 and beyond also 

represented a lack of discretion. In Appellant’s record of 25 years of 

medical practice and in the subsequent 13 years as an independent 

academic medical researcher and writer, the MBC found no other 

issue besides the case of Patient BR that would justify withholding the 

reinstatement of Appellant’s medical license. By requiring Appellant 

to admit a judgment error in the underlying incident and to swear that 

he will use anticoagulants in future VTE patients, the MBC is acting 
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to save face and protect its own reputation and credibility rather than 

acting to protect the public.  

The Superior Court should be directed to vacate its judgment 

denying the petition for writ of administrative mandamus and to enter 

a new judgment granting the petition and remanding the matter to the 

MBC for further proceedings consistent with this Court’s opinion.  

DATED:  January 13, 2012  Respectfully submitted, 

     

       

________________________ 

      DAVID K. CUNDIFF, MD,  

Petitioner 
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