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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

 

COUNTY OF LOS ANGELES 

 

 

DAVID K. CUNDIFF, MD ) Case No. BS126568 

                   ) 

                                Petitioner,                 )     OAH CASE NO.: 2009090479 

 ) 

                                       v. ) 

  )   

MEDICAL BOARD OF CA, ) PREPARED REMARKS OF   

DEPARTMENT OF CONSUMER )  DAVID K. CUNDIFF, MD 

AFFAIRS, STATE OF CALIFORNIA )  

 ) 

 ) DATE: May 27, 2011 

  ) TIME: 9:30 A.M. 

 ) DEPT: 85 

 ) Action Filed: June 1, 2010 

                                    Respondent           )    Judge:   James C. Chalfant 

 _______________________________________________________ 

 

I 

REGARDING THE ORIGINAL MEDICAL LICENSE REVOCATION 

 

Your honor, thank you for the opportunity to plead my case for medical license 

reinstatement. 

I will briefly comment on points that were more fully described in my briefs.  
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The revocation of my medical license in September 2000 was based entirely 

upon the accusation of “gross negligence and incompetence” in one clinical case. 

Before the original Medical Board Hearing in 2000, California State Deputy 

Attorney General (DAG) William Bell tried very hard to persuade me to accept a 

plea bargain to have the accusation of “gross negligence” reduced to “negligence” 

in return for keeping my license and being on some kind of probation status.  

I refused. 

As you know, it takes three or more “negligence” convictions to yank a license 

versus one conviction for “gross negligence.” 

I had no other negligence accusations, let alone convictions, in 25 years of 

medical practice in high intensity, high risk, hospital-based settings. 

The patient at issue in my license revocation, B.R., was diagnosed with a deep 

venous thrombosis.  

B.R.’s other medical diagnoses documented in the chart included active 

tuberculosis, liver failure, anemia, and, most importantly, alcoholism.  

DAG Bell brought the patient’s daughter to testify that the patient was not 

alcoholic, contradicting sworn testimony of the admitting medical resident and the 

documentation in the chart.  

In his Decision in September 2000, Judge Waxman ruled, based on the 

daughter’s testimony that the patient was not alcoholic and was not at enough 
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bleeding risk to warrant me stopping the anticoagulants. He called my decision to 

stop heparin and Coumadin, “gross negligence.” 

In the January 2010 hearing for license reinstatement, the legal doctrine of “res 

judicata,” as invoked by DAG McKay and interpreted by Judge Daniel Juárez, 

prohibited my attempts to relitigate of the original decision by Judge Waxman to 

revoke my medical license.  

The salient point of DAG McKay’s “res judicata” argument is on page 551 of 

the record: Heading “IV” says, “Witness Dishonesty or Mistake Does Not Justify a 

Collateral Attack on the Underlying Discipline.” With no apparent embarrassment 

or shame, DAG McKay begins this section, “The truthfulness (or lack thereof) of 

Benita Poole does not support any exception to res judicata.” 

In arguing my case for license reinstatement here in Court, I will not dispute 

the legal doctrine of res judicata baring relitigation of the original Decision to 

revoke my license.  
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II 

MY MEDICAL JUDGMENT ON ANTICOAGULATION  

FOR VENOUS THROMBOEMBOLISM (VTE) 

 

Since I am not relitigating the original revocation Decision, I proceed on to the 

issue for today’s hearing. 

This LA County Superior Court appeal is to review the 2010 ALH license 

reinstatement hearing and Decision by Judge Juárez to deny the reinstatement of 

my medical license because I was ruled “unrehabilitated.” 

My lack of rehabilitation derives entirely from my current medical judgment 

that anticoagulant drug treatment does not decrease and probably increases the 

chance of death in VTE patients.  

DAG McKay is absolutely correct in his statement in the first paragraph of the 

Opposing Brief. In referring to me, he says, “His sole contention is that because he 

has challenged medical standards on the use of anticoagulants, he should be 

allowed to practice medicine.” (Opposing brief: page 1 line 24-26) 

Nowhere in the original Hippocratic Oath that doctors take does it say, “I swear 

to always follow the current clinical practice guidelines issued by the government 

or other guideline-issuing corporate or nonprofit entities.” 
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The Hippocratic Oath begins, “I swear by Apollo, the healer, Asclepius, 

Hygieia, and Panacea, and I take to witness all the gods, all the goddesses, to keep 

according to my ability and my judgment (italics added), the following Oath and 

agreement … 

It later says, “I will prescribe regimens for the good of my patients according to 

my ability and my judgment (italics added), and never do harm to anyone.” 

Likewise, all the modern versions of the Hippocratic Oath also use the term 

“judgment” and none make any mention of “always following current clinical 

practice guidelines.” 

DAG McKay goes on to say on page 3 lines 24-28: “not only would patients 

with the same medical condition as the unfortunate B.R. here be vulnerable, but 

should Petitioner decide that his judgment is superior to current medical thought in 

any other area of medicine (clearly a likely and foreseeable circumstance), there 

can be no doubt that Petitioner would follow his own drummer, even to the 

detriment and death of his patients.” 

Number one, this is demonstrably libelous and supported by nothing in the 

record. It attacks my reputation aside from the single clinical case here at issue. It 

impugns the quality of my 25 years of clinical practice caring for a largely 

underserved indigent population and my highly regarded teaching of physicians in 
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training. I ask for Mr. McKay here today to apologize to me for this statement. (No 

apology or comment offered by Mr. McKay) 

Number two, your honor; I venture to say that every physician in clinical 

practice thinks his or her medical judgment is superior to current medical thought 

in some area of medicine or another. Physicians are not guidelines-following 

automatons. The RAND Corporation performed the largest and most 

comprehensive study of the compliance of physicians with government-issued and 

medical society issued clinical guidelines. It showed that doctors follow guidelines 

about 55% of the time.  

 

(Judge Chalfant cut off my argument at this point because it was not 

addressing the “fact” that I was remaining on record as not planning 

to adhere to the standard of care in the Los Angeles medical 

community for venous thromboembolism which is to prescribe 

anticoagulant drugs. Since he refused to hear more argument about 

the proper roles of official clinical guidelines versus the place for a 

physician’s clinical judgment, I jumped to the conclusion of the 

prepared statement.) 

 

In a busy medical practice such as mine, doctors make hundreds of judgment 

calls per day.  

In each clinical situation, doctors don’t race to the guidelines.gov website to 

see what the latest the medical guidelines are and then slavishly follow them even 

when they conflict with their own medical judgment.  
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On page 7 of the Reply Brief, I referred to a recent Institute of Medicine report 

entitled, “Standards for Developing Trustworthy Clinical Practice Guidelines.” In 

this report, U.S. Department of Health and Human Services (HHS) itself 

acknowledges that many of the clinical practice guidelines on its own website are, 

“not trustworthy.” Furthermore the HHS acknowledges that it has no validated 

mechanism to determine which of its guidelines are trustworthy and which are not. 

The Institute of Medicine guidelines experts say they are working on it.  

As the record and my briefs show, I have conducted a detailed analysis of the 

evidence-basis of anticoagulant drug treatment for patients with VTE. My 

unrebutted conclusions published in peer-reviewed medical journals were 

presented to HHS leaders who have thus far refused to critique my methods and 

conclusions. Based on my findings, I will not prescribe anticoagulants to future 

patients with VTE. 

In the administrative law hearing in 2010, four of my peer-reviewed medical 

journal articles (Exhibits N – Q) were admitted into evidence. (Pages 77-85 in the 

record) 

Exhibit 1 in my opening brief contains a sworn declaration by Dr. Eugene 

Carpenter that he had read those articles and that the findings presented justify my 

position that I would not prescribe anticoagulant drugs in patients with VTE.  
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In the Opposing Brief, DAG McKay failed to submit Declarations of 

physicians critiquing the validity of the methods and conclusions of these articles 

and the Declaration by Dr. Carpenter.  

Your honor, I am a physician here today in this courtroom choosing to act as 

my own attorney. In the judgment of the vast majority of legal experts, this may 

not be advisable or optimal. However, it is not illegal and the judicial system 

allows me to do it.  

On the other hand, DAG McKay is an attorney who is here impersonating a 

physician.  

He is saying that his medical judgment on the validity of these peer-reviewed 

medical journal articles and Dr. Carpenter’s expert sworn testimony should carry 

weight in your Decision on my license reinstatement. 

Simply put, DAG McKay is attempting to practice medicine.  

There are laws against practicing medicine on patients without a medical 

license, and I suspect that those laws also extend to practicing medicine without a 

license in a courtroom. 
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IV 

CONCLUSION 

 

Finally, my expertise in palliative care/hospice medicine, including pain 

management with scheduled drugs, is in particular demand now. While severe pain 

in cancer and AIDS patients remains as undertreated as when I was practicing 

medicine, now the U.S. has an epidemic of abuse of prescribed opioid drugs 

because physicians are poorly trained in palliative care and opioid prescribing.  

The Obama Administration as issued a call to action to combat the abuse of 

scheduled drugs by “prescriber education.”  

I am among a small group of physicians with the training and experience to 

educate physicians in the area of palliative care and hospice medicine.  

Your honor, if you haven’t already, please review my curriculum vita which is 

in the record as Respondent’s Exhibit 10 in the administrative law hearing in 2010, 

pages 470-475.  

By my research and publications in anticoagulation medicine and scholarship 

regarding multiple other medical topics, I have met the burden of proof of 

rehabilitation and I deserve to have my medical license reinstated.  

Thank you.  

 


