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 14 
 15 
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 ) 19 
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 ) 26 
 ) DATE: May 27, 2011 27 
  ) TIME: 9:30 A.M. 28 
 ) DEPT: 85 29 
 ) Action Filed: June 1, 2010 30 
                                    Respondent                      )    Judge:   James C. Chalfant 31 

 _______________________________________________________ 32 
 33 

INTRODUCTION 34 
 35 

The primary issue at the original ALH in 2000 was whether patient B.R. was alcoholic or 36 

had an increased bleeding risk. Judge Waxman ruled that the patient was not alcoholic or at 37 

increased risk of bleeding from liver failure and that Petitioner was negligent and incompetent 38 

for not knowing these facts. Petitioner accepts that res judicata prohibits the re-litigation of that 39 

Decision.  40 
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The primary issue in the 2010 ALH license reinstatement hearing, and in this Superior Court 1 

appeal of the Decision in that hearing, is whether Petitioner’s current medical judgment that 2 

anticoagulants increase the chance of death in VTE patients is sufficient cause to deny the 3 

reinstatement of his license. 4 

In the ALH for license reinstatement in 2010, Petitioner submitted his four published peer-5 

reviewed medical journal articles with evidence that anticoagulant drugs do not save lives of 6 

patients with VTE. Respondent’s objection to the admission of those articles was overruled by 7 

Judge Juárez and the articles (Exhibits N – Q) must therefore be considered in this appeal.  8 

In the Opposing Brief, Respondent failed to submit Declarations of physicians critiquing the 9 

validity of the methods and conclusions of these articles. On this basis alone, Petitioner’s 10 

medical license should be reinstated.  11 

 12 

II 13 

RESPONDENT’S OPPOSING BRIEF ARGUMENTS ADDRESSED 14 

 15 

Respondent writes, “Petitioner’s medical license was revoked pursuant to an order effective 16 

September 11, 2000, based on his termination of anticoagulants in a patient without verifying 17 

whether the patient was alcoholic or otherwise warranted termination of these drugs.” 18 

(Opposition Brief Page 2, lines 1 – 3) As Respondent well knows, whether patient B.R. was 19 

alcoholic and had an unacceptable risk of bleeding is in dispute. Respondent invoked ‘res 20 

judicata’ to bar Petitioner’s evidence that patient B.R.’s daughter committed perjury in 21 

characterizing her father’s alcohol consumption.  22 
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Respondent writes, “At the hearing on the ensuing Accusation, Petitioner’s license was 1 

revoked, primarily due to his arrogant refusal to take responsibility for his actions.” (Opposition 2 

Brief, page 2, lines 4 – 6)  3 

On the contrary, Petitioner took complete responsibility for his actions and defended them 4 

based on the usual standard of care in 1998 of treating patients with deep venous thrombosis. 5 

With Kafkaesque overtones, Respondent calls Petitioner “arrogant” for refusing to testify that the 6 

patient was not alcoholic, did not have alcoholic liver disease causing a serious bleeding 7 

tendency, and that Petitioner was remiss in not personally asking patient B.R. about his alcohol 8 

consumption. Respondent’s original Accusation against Petitioner in 2000 did not dispute that 9 

patient B.R. was alcoholic.  10 

Regarding the primary issue in this appeal hearing, Respondent writes,  11 

“Petitioner testified at his reinstatement hearing that he now believes that new 12 
medical research indicates that his treatment of B.R. possibly should have been 13 
different, although only in that he contends that he would not have started 14 
anticoagulants at all (again in contravention of prevailing medical thought).” 15 
(Opposition Brief, Page 3, lines 1 – 4)  16 

 17 

The DAG McKay, representing Respondent, has no authority to tell the Court what is and is 18 

not a contravention of prevailing thought in medical therapeutics. DAG McKay is not licensed to 19 

practice medicine. Medical expert witness testimony or sworn Declarations are required.  20 

Respondent ignores Petitioner’s Opening Brief conclusion, “The burden is on Respondent to 21 

produce two or more Declarations by authoritative physicians to address Petitioner’s medical 22 

judgment in 2011 that anticoagulant medication for treatment of VTE increases the risk of 23 

death.” (Opening Brief, Page 15, lines 1 – 3)  24 

DAG McKay on behalf of Respondent issued a series of belligerent and possibly libelous 25 

statements that should be considered flailing attempts to divert attention from his failure to 26 
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submit Declarations of medical experts. He writes, “In fact, not only would patients with the 1 

same medical condition as the unfortunate B.R. here be vulnerable, but should Petitioner decide 2 

that his judgment is superior to current medical thought in any other area of medicine clearly a 3 

likely and foreseeable circumstance), there can be no doubt that Petitioner would follow his own 4 

drummer, even to the detriment and death of his patients. (Opposition Brief, page 3, lines 24 – 5 

28)  Respondent goes on later to imply that no physician has rebutted the methods or conclusion 6 

of Exhibit 5 is because Petitioner is viewed as a “deluded crank.” (Opposition Brief, page 4, 7 

lines 22 – 24) In his conclusion, DAG McKay writes, “he [Petitioner] considers himself far more 8 

knowledgeable than anyone else, and therefore not subject to the rules which govern medical 9 

practice. He will continue to put patients at risk of injury and death, and if a patient is hurt or 10 

killed (as will inevitably occur), he will always have a ready justification for why his conduct 11 

was proper. (Opposition Brief, page 7, lines 3 – 6)   12 

Respondent cites no basis for these insinuations that Petitioner has a pattern of incidents of 13 

medical malpractice. Whereas, at least three incidences of negligence or incompetence are 14 

generally required to show a pattern justifying the revocation of a medical license, Petitioner has 15 

had NO previous discipline from any medical board in 25 years of medical practice. No other 16 

judgment calls of Petitioner are at issue. Petitioner has never been under investigation by any 17 

medical board for causing harm to patients.  18 

Petitioner’s article, “Diet as prophylaxis and treatment of venous thromboembolism?” 19 

(Exhibit 6) had three co-authors—two physicians and a PhD biostatistician. The article 20 

published in one of the Bio Med Central open access medical journals—not funded by drug 21 

companies or other special interests—has had over 1,300 viewings and no rebuttals to date.  22 

No physician in practice, in academia, or in the U.S. Department of Health and Human 23 

Services (HHS) has rebutted the finding of this latest peer-reviewed article of Petitioner (Exhibit 24 
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6) that up to 20,000 Americans die unnecessarily each year due to the complications of 1 

anticoagulant drugs for the prophylaxis and treatment of VTE.  2 

Strict criteria are required to publish articles in peer-reviewed medical journals. Three 3 

different journals participated in the publication of Exhibits N – Q and Exhibit 6. Each journal 4 

had its own editors and peer-reviewers. One of these articles has two co-authors and another has 5 

three co-authors. All these physicians involved in the publications of these articles—co-authors, 6 

editors, peer-reviewers—have professional reputations to uphold. The six prominent physicians 7 

that wrote support letters for Petitioner’s petition (Respondent’s ALH Exhibits 4 – 9) also have 8 

reputations at stake.  9 

There is simply no basis for Respondent’s high-handed attempts to broaden the purview of 10 

this appeal hearing beyond Petitioner’s opinion about the evidence-basis for anticoagulant drug 11 

use in VTE patients.  12 

Respondent calls for the Declaration of Dr. Eugene Carpenter with expert medical analysis 13 

of Exhibits N – Q to be disregarded. (Opposition Brief, Page 6, lines 6 – 15) Respondent 14 

declined repeated requests to present Declarations of medical experts to address Exhibits N – Q 15 

and Dr. Carpenter’s critique. This should be interpreted by the Court that the Respondent can 16 

find no medical experts willing to rebut Dr. Carpenter and the evidence presented in Exhibits N 17 

– Q. This alone justifies granting the Petition.  18 

 19 

III 20 

PETITIONER’S CORRESPONDENCE WITH FDA AND NIH LEADERS  21 

 22 

Respondent’s Opposition Brief (Exhibit 2), which is the same as Petitioner’s Opening Brief 23 

(Exhibit 2), was Petitioner’s email to DAG McKay dated December 22, 2010. This 24 
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correspondence also included Petitioner’s email to Francis Collins, MD, Director of the National 1 

Institutes of Health (NIH). Respondent’s Exhibit 2 (Opposition Brief, Page 5, lines 24 – Page 6, 2 

line 4) is taken out of the context of Petitioner’s four month correspondence with Food and Drug 3 

Administration (FDA) and NIH leaders about the HHS anticoagulation for VTE guideline.  4 

Respondent’ Exhibit 2 opens for discussion Petitioner’s correspondence with leaders of the 5 

FDA and NIH regarding the evidence-basis of anticoagulant drugs in the treatment of VTE. 6 

Petitioner laid out the relevance of that correspondence to the validity of the clinical practice 7 

guideline regarding VTE treatment in the Opening Brief (Section V of the Opening Brief). 8 

Respondent simply called these emails (Exhibits 3 – 5) and Petitioner’s article under discussion 9 

in them (Exhibit 6) “irrelevant.” However, if Respondent’s Exhibit 2 is relevant, which it most 10 

certainly is, then the context for that email (Exhibits 3 – 6) is also relevant.  11 

If HHS leaders considered Petitioner a “deluded crank,” they would not have accepted his 12 

suggestion to invite researchers to submit protocols for NIH funding consideration for 13 

randomized controlled clinical trials with VTE patients. Those suggested trials would compare 14 

standard anticoagulant drug treatment versus a low VTE risk diet. Such clinical research trials 15 

would require that half of the experimental subjects with VTE would undergo treatment without 16 

anticoagulant drugs. The documented correspondence of Petitioner with HHS leaders (Exhibits 17 

2 – 5) shows that, after they read Petitioner’s latest article (Exhibit 6), they did not think such a 18 

trial would be unethical—not the musings of a deluded crank.  19 

 20 

 21 

 22 

 23 

 24 
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IV 1 

THE VTE CLINICAL PRACTICE GUIDELINE MUST BE PUT IN CONTEXT 2 

 3 

Respondent’s opposition to Petitioner’s license reinstatement centers on the VTE clinical 4 

practice guideline originally posted on the HHS website in 1998.  After a revision of this 5 

guideline in June 2010, the current HHS VTE clinical practice guideline 6 

(http://www.guideline.gov/content.aspx?id=15958&search=venous+thromboembolism) has 7 

significant changes. Consequently, for judicial weighing of the specifics of the current VTE 8 

treatment guideline in relationship to this case, medical expert testimony is needed.  9 

Additionally, there has been a significant development regarding HHS clinical practice 10 

guidelines in general, and VTE guideline (revised June 2010) in particular. The Institute of 11 

Medicine’s (an agency of HHS) criteria for developing clinical practice guidelines changed in 12 

March 2011. Under the new HHS clinical practice guideline definition, neither the 1998 HHS 13 

VTE treatment guideline nor the 2010 VTE treatment guideline would be accepted if it were now 14 

being proposed for the first time. Regarding the Institute of Medicine’s report entitled, 15 

“Standards for Developing Trustworthy Clinical Practice Guidelines (CPGs),” issued on March 16 

23, 2011, Petitioner sent Respondent an email on March 25, 2011: 17 

…let me inform you about a recent report from the U.S. Department of Health 18 
and Human Services that I will be referencing in my reply brief. The Institute of 19 
Medicine issued a report entitled, “Standards for Developing Trustworthy Clinical 20 
Practice Guidelines (CPGs),” on March 23, 2011. The committee drafting this 21 
important document updated the definition of CPGs from the official Institute of 22 
Medicine definition of 20 years ago. In 1991, the Institute of Medicine defined 23 
CPGs as, “systematically developed statements to assist practitioner and patient 24 
decisions about appropriate health care for specific clinical circumstances.”  25 
 26 
The new definition of CPGs, as of this Institute of Medicine report, is, “Clinical 27 
Practice Guidelines are statements that include recommendations intended to 28 
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optimize patient care that are informed by a systematic review of evidence and an 1 
assessment of benefits and harms of alternative care options.” 2 
 3 
This change in the U.S. government health regulators’ definition of CPGs is 4 
relevant to my case. The CPG that I supposedly violated was implemented in the 5 
1950s, long before “systematic reviews of evidence” and rigorous “assessments of 6 
benefits and harms of alternative care options” existed in the medical literature. 7 
The now 50+ year old guideline calling for anticoagulant treatment of venous 8 
thromboembolism would be allowed under the old definition of CPGs. A 9 
“systematically developed statement” does not address whether the statement is 10 
based on a consensus of expert opinion leaders or is “evidence-based.” However, 11 
the new terminology, “A systematic review of evidence and an assessment of 12 
benefits and harms of alternative care options” connotes that CPGs must now be 13 
evidence-based and must consider alternative options.  14 

In all of the medical literature, there are only two articles giving systematic 15 
reviews of the evidence about anticoagulant treatment of venous 16 
thromboembolism. I authored one and co-authored the other (ALH Exhibits N and 17 
O). Regarding “an assessment of benefits and harms of alternative care options,” 18 
an article that I co-authored entitled, Diet as prophylaxis and treatment of venous 19 
thromboembolism? [Exhibit 6], reviews the world’s literature on diet and VTE 20 
and concludes that a low VTE risk diet offers potential benefit and poses no harm 21 
as an alternative care option. No other article in the medical literature reviews any 22 
other non-drug alternative for treating VTE other than surgery (now abandoned) 23 
or insertions of inferior vena cava filters.   24 

I hope that you will be consulting with medical experts and seeking their 25 
Declarations for your opposing brief. If so, please have them also address the 26 
implications of the Institute of Medicine’s changed definition of CPGs on basing 27 
the denial of my license reinstatement on my opinion that complying with the 28 
VTE CPG does harm to patients.  29 
 30 

A true and correct copy of this document is attached hereto and incorporated by this 31 

reference as Exhibit 7. Petitioner requests that the record in this matter be augmented by the 32 

addition of this document pursuant to California Code of Civil Procedure section 1094(e), since 33 

obviously it could not have been submitted at the hearing in the matter.  34 

Respondent declined to enlist medical experts to write Declarations addressing this new 35 

development in HHS guidelines as well as Petitioner’s admitted Exhibits N – Q and Exhibit 6.  36 
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This recent report from the HHS’ Institute of Medicine reflects that much in medical 1 

therapeutics is in dispute. This report documents that, since the HHS established a clinical 2 

practice guidelines clearinghouse (www.guidelines.gov), over 1,900 clinical practice guidelines 3 

have been retracted. Of the approximately 2,700 guidelines that remain in effect, over 1,000 have 4 

been revised, including the VTE treatment guideline. The burden of proof is on Respondent that 5 

Petitioner’s medical judgment is at variance from the June 2010 HHS VTE treatment guideline 6 

and that Petitioner’s opinion about VTE treatment represents a danger to patients.  7 

 8 

V 9 

CONCLUSION 10 

 11 

Petitioner’s medical license was revoked over one medical judgment in one clinical practice 12 

incident. This hearing is not to relitigate that Decision but to determine Petitioner’s fitness to 13 

practice medicine at this time.  14 

By Petitioner’s research and publications in anticoagulation medicine and multiple other 15 

medical topics (see Petitioner’s CV Respondent’s Exhibit 10 in the OAH hearing), he has met 16 

the burden of proof of rehabilitation and deserves to have his medical license reinstated.  17 

Petitioner’s expertise in palliative care/hospice medicine, including pain management with 18 

scheduled drugs, is in particular demand now. While severe pain in cancer and AIDS patients 19 

remains as undertreated as when Petitioner was practicing medicine, now the U.S. has an 20 

epidemic of abuse of prescribed opioid drugs because physicians are poorly trained in palliative 21 

care. Part of the Obama Administration call to action to combat the abuse of scheduled drugs is 22 

“prescriber education.” At LA County + USC Medical Center, Petitioner taught hundreds of 23 
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physicians-in-training methods to safely prescribe pain medications and use adjunctive 1 

techniques to manage pain and symptoms of advanced disease.  2 

Respondent refuses to submit the sworn Declaration of a single physician to critique the 3 

articles admitted into evidence (Exhibits N – Q) and the recent article (Exhibit 6) or to rebut the 4 

sworn Declaration of Dr. Eugene Carpenter (Exhibit 1).    5 

Respondent submitted Exhibit 2 to make the point that HHS leaders would not submit a 6 

sworn Declaration supporting Petitioner in this Superior Court appeal. (HHS policy regarding 7 

medical malpractice cases is to remain neutral.) However, a reasoned Decision in this license 8 

reinstatement case would be aided by a detailed, authoritative critique of Petitioner’s peer-9 

reviewed medical journal articles by FDA and NIH physicians representing HHS. For whatever 10 

reasons, HHS leaders that have read petitioner’s articles have declined to respond to Petitioner’s 11 

request for a critique of the articles.  12 

To resolve this issue and determine how the Court should weigh Petitioner’s opinion about 13 

VTE treatment, Petitioner requests that the hearing be continued until Respondent exercises the 14 

authority of the California Attorney General’s Office and California Medical Board to persuade 15 

HHS leaders to publish an authoritative detailed critique of Petitioner’s peer-reviewed medical 16 

journal articles challenging the HHS June 2010 VTE treatment guideline. Respondent should 17 

then submit to the Court at least two physician Declarations concerning Petitioner’s opinion 18 

about VTE treatment referencing Petitioner’s articles and the HHS critique of them.  19 

 20 

DATED:  May 10, 2011    Respectfully submitted, 21 
     22 
       23 
 24 

___________________________________ 25 
       DAVID K. CUNDIFF, MD,  26 

Petitioner  27 
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 7 
 8 
 9 
 10 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 11 
 12 

COUNTY OF LOS ANGELES 13 
 14 
 15 
DAVID K. CUNDIFF, MD ) Case No. BS126568 16 
                   ) 17 
                                Petitioner,                            )     OAH CASE NO.: 2009090479 18 
 ) 19 
  ) DECLARATION OF DAVID KEITH 20 

                                     v. ) CUNDIFF, MD, IN SUPPORT OF  21 
                                                                        ) PETITION FOR WRIT OF MANDATE 22 

 )   23 
MEDICAL BOARD OF CALIFORNIA, )   24 
DEPARTMENT OF CONSUMER )   25 
AFFAIRS, STATE OF CALIFORNIA )  26 
 ) 27 
 ) DATE: May 27, 2011 28 
  ) TIME: 9:30 A.M. 29 
 ) DEPT: 85 30 
 ) Action Filed: June 1, 2010 31 
                                    Respondent                      )    Judge:   James C. Chalfant 32 

 _______________________________________________________ 33 
 34 

 35 

    I, David K. Cundiff, MD declare: 36 

1. I am a self-employed medical researcher and writer. I am a physician, previously board 37 

certified in the state of California in the fields of internal medicine, medical oncology, 38 

and hematology.  I am the Petitioner in this case. I have personal knowledge of the facts 39 

stated herein and, if called as a witness, I could and would testify competently thereto. 40 
My business address is 333 Orizaba Avenue, Long Beach, CA 90814.  41 

2. Attached hereto and incorporated herein by this reference is a true and correct copy of the 42 

following exhibit relating to this case: an email Petitioner sent to DAG Klint McKay 43 
dated March 25, 2011 (Exhibit 7) 44 



 

DECLARATION OF DAVID KEITH CUNDIFF 
 

3.  I have firsthand knowledge of the foregoing. I declare under penalty of perjury pursuant 1 

to the laws of the State of California that the foregoing is true and correct and that this 2 
declaration was executed in Long Beach, CA on May 10, 2011.  3 

Respectfully submitted, 4 

 5 

___________________________________ 6 
       DAVID K. CUNDIFF, MD,  7 

Petitioner  8 
 9 

 10 

 11 
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David K. Cundiff, MD – Dr. David Cundiff’s Court appeal for license reinstatement in VTE case 1 
 2 
Subject: Cundiff case update  3 
From: David Cundiff   4 
Sent: Mar 25, 2011 07:56:45 AM  5 
To: Deputy Attorney General Klint McKay  6 
 7 
 8 
Dear Mr. McKay, 9 
 10 
Since you will not have a chance to prepare a written response possibly including expert 11 
declarations to my final brief replying to your opposition brief, let me inform you about a recent 12 
report from the U.S. Department of Health and Human Services that I will be referencing in my 13 
reply brief. The Institute of Medicine issued a report entitled, “Standards for Developing 14 
Trustworthy Clinical Practice Guidelines http://iom.edu/Reports/2011/Clinical-Practice-15 
Guidelines-We-Can-Trust.aspx (CPGs),” on March 23, 2011. The committee drafting this 16 
important document updated the definition of CPGs from the official Institute of Medicine 17 
definition of 20 years ago. In 1991, the Institute of Medicine defined CPGs as,  18 
 19 

Systematically developed statements to assist practitioner and patient decisions 20 
about appropriate health care for specific clinical circumstances.  21 

 The new definition of CPGs as of this Institute of Medicine report is,  22 
   23 
Clinical Practice Guidelines are statements that include recommendations 24 
intended to optimize patient care that are informed by a systematic review of 25 
evidence and an assessment of benefits and harms of alternative care options. 26 

 This change in the U.S. government health regulators’ definition of CPGs is relevant to my case. 27 
The CPG that I supposedly violated was implemented in the 1950s, long before “systematic 28 
reviews of evidence” and rigorous “assessments of benefits and harms of alternative care 29 
options” existed in the medical literature. The now 50+ year old guideline calling for 30 
anticoagulant treatment of venous thromboembolism would be allowed under the old definition 31 
of CPGs. A “systematically developed statement” does not address whether the statement is 32 
based on a consensus of expert opinion leaders or is “evidence-based.” However, the new 33 
terminology, “A systematic review of evidence and an assessment of benefits and harms of 34 
alternative care options" connotes that CPGs must now be evidence-based and must consider 35 
alternative options.  36 

In all of the medical literature, there are only two articles giving systematic reviews of the 37 
evidence about anticoagulant treatment of venous thromboembolism. I authored one and co-38 
authored the other (ALH Exhibits N and O). Regarding “an assessment of benefits and harms of 39 
alternative care options," my article entitled, Diet as prophylaxis and treatment of venous 40 
thromboembolism? http://www.tbiomed.com/content/7/1/31, reviews the world’s literature on 41 
diet and VTE and concludes that a low VTE risk diet offers potential benefit and poses no harm 42 
as an alternative care option. No other article in the medical literature reviews any other non-43 
drug alternative for treating VTE other than surgery (now abandoned) or insertions of inferior 44 
vena cava filters.  45 
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 I hope that you will be consulting with medical experts and seeking their declarations for your 1 
opposing brief. If so, please have them also address the implications of the Institute of 2 
Medicine’s changed definition of CPGs on basing the denial of my license reinstatement on my 3 
opinion that complying with the VTE CPG does harm to patients.  4 

 If you don’t include the declarations of expert physicians in your opposition brief, I plan to 5 
submit this email and the recent Institute of Medicine report, including the changed definition of 6 
CPGs, as exhibits to support my case.  7 

 Thank you.  8 

 Best wishes, 9 

David K. Cundiff, MD 10 

 11 



 

 

DECLARATION OF SERVICE BY U.S. MAIL 1 

 2 

Case name:  David K. Cundiff, M.D. v. MEDICAL BOARD OF 3 

CALIFORNIA  4 

 5 

No.:  BS126568 6 

 7 

I declare: 8 

 9 
I am a self-employed medical researcher and writer. I am the Petitioner in this case. I am 18 10 
years of age or older and a party to this matter; my business address is 333 Orizaba Avenue, 11 
Long Beach, CA 90814. 12 
 13 
On May 10, 2011, I served the Reply Brief in the above case 14 
by placing two true copies thereof enclosed in a sealed envelope with postage thereon fully 15 
prepaid, in the United States Mail at Long Beach, California, addressed as follows: 16 
Klint McKay, Deputy Attorney General  17 
300 South Spring St. #1702 18 
Los Angeles, CA 90013 19 
 20 
and 21 
 22 
Judge James C. Chalfant 23 
Superior Court of California 24 
Central District Courthouse on Grand 25 
111 N. Hill St. Dept 85 26 
Los Angeles, CA 90012 27 
 28 
I declare under penalty of perjury under the laws of the State of California the foregoing is true 29 
and correct and that this declaration was executed on May 10, 2011, at Long Beach, CA 30 
 31 
          32 
David K. Cundiff, MD___________________________________________________________ 33 
         Declarant                                                                       Signature 34 


