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 _______________________________________________________ 
 

INTRODUCTION 

 

Due to financial constraints, Petitioner is not represented by an attorney. Petitioner’s 

Supplemental Memorandum in Support of a Writ of Mandate was late as was an amendment to 

that Supplemental Memorandum. Petitioner phoned the Superior Court Department 85 clerk on 

or about December 27, 2010, to clarify the dates for submission of moving and supporting 

papers. After providing the case number to the clerk, Petitioner asked for the deadline for 
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submitting a Supplemental Memorandum in Support of a Writ of Mandate when moving and 

supporting papers need to be filed16 days before the January 25 hearing date and 16 days before 

the hearing falls on a Sunday. (Petitioner did not specify “court” days versus “calendar” days). 

The clerk replied that the deadline would be Monday, January 10. Petitioner requests that the 

Court not consider Petitioner’s late Supplemental Memorandum and an amendment to the 

Supplemental Memorandum. Petitioner will incorporate relevant aspects of these late 

submissions into this Reply to Respondent’s Opposition.  

Petitioner is a physician who was licensed to practice in the State of California from 1977 

until April 2000. Petitioner is board certified in internal medicine, medical oncology, and 

hematology. Prior to the revocation of Petitioner’s license, he had never been disciplined by the 

California Medical Board or any other medical board in 25 years of medical practice.  

The revocation of Petitioner’s license was based entirely upon the case of a patient 

referred to as B.R. Patient, B.R., was diagnosed with a deep venous thrombosis (DVT or clot) in 

the popliteal vein behind the knee. DVT and pulmonary emboli (PE or lung clots) are 

collectively called venous thromboembolism (VTE). The term VTE will be used to include DVT 

and PE because they often occur together, have the same etiology, and are treated similarly. 

B.R.’s other medical diagnoses documented in the chart included active tuberculosis, liver 

failure, alcoholism, and anemia.  

The patient was transferred from Pomona Valley Hospital to the Petitioner’s care at the 

Los Angeles County + USC Medical Center on February 7, 1998. Under Petitioner’s direction, 

as attending physician supervising a team of medical residents, the anticoagulant medications 

heparin and warfarin were initiated on admission to the hospital. Petitioner ordered the 

anticoagulant drugs stopped on February 11, 1998 because, in his medical judgment, the 

patient’s medical and social conditions made him more at risk of dying from bleeding due to the 
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anticoagulants than from fatal pulmonary emboli. The patient died on February 19, 1998, as a 

result of pulmonary emboli. 

In May 2000 before ALJ H. Stuart Waxman, Petitioner testified that if he saw a future 

patient with identical circumstances as patient B.R., Petitioner would again order the 

anticoagulant medications on admission to hospital and discontinue them on day five—he would 

treat a future patient exactly the same way. At that time, Petitioner did not disagree with the 

standard of care of using anticoagulant drugs to treat patients with VTE. He testified to the effect 

that, on day five of patient B.R.’s hospitalization, Petitioner realized that the bleeding risk was 

excessive and, consequently, he discontinued heparin and warfarin.  

The California Medical Board ruled that Petitioner’s decision to discontinue 

anticoagulation medication in this patient constituted gross negligence and incompetence. Due to 

his testimony that he would treat a future patient with identical circumstances the same way, 

Petitioner’s medical license was revoked on September 11, 2000.   

Petitioner acknowledges and accepts that the legal doctrine of “Res Judicata” bars 

relitigating the original California Medical Board Decision. While the Petitioner made an attempt 

to re-argue the case of patient B.R. in the ALH for his license reinstatement, no attempt in this 

appeal will be made to relitigate that Decision.  

The basis for appealing the Respondent’s Decision not to reinstate petitioner’s medical 

license relates entirely to Petitioner’s  judgment about the efficacy and safety of anticoagulant 

drugs used for all VTE patients in 2011, and not his judgment in 1998 related to weighing patient 

B.R.’s  bleeding risk factors versus his risk of suffering major or fatal pulmonary emboli. 

Petitioner’s medical judgment in 2011 about VTE treatment is based on Petitioner’s study of the 

medical literature on this issue since 1998 and Petitioner’s six publications in the peer-reviewed 

medical literature on this issue which have been unrebutted by anticoagulation experts.  
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With Petitioner’s current understanding of anticoagulant treatment for VTE, he would 

consider it a medical error to treat a future patient with the clinical circumstances of patient B.R. 

or any VTE patient with anticoagulant drugs for five days and then discontinue them. Instead, 

Petitioner would not begin anticoagulant drugs in the first place. Understanding Petitioner’s 

rationale for his changed opinion depends on medical expert interpretation of four of Petitioner’s 

published medical journal articles (Exhibits N, O, P, and Q from the January 14, 2010 ALH).  

In the ALH, Petitioner presented his credentials as an expert in anticoagulation medicine 

(Transcript: line 8 page 78 – line 17 page 79) —three years of subspecialty training in 

hematology-oncology, board certification in hematology (the medical specialty that includes 

abnormalities of clotting and bleeding), three years as attending physician in the Hematology 

Section of the Department of Medicine at the LA County+USC Medical Center, and multiple 

published articles on anticoagulation treatment for VTE in peer-reviewed medical journals. An 

objection by Deputy Attorney General Klint McKay to this testimony, establishing Petitioner’s 

credentials as an expert in anticoagulation medicine, was overruled by ALJ Júarez.  

Respondent called no expert witnesses to critique or rebut the methods, findings, and 

conclusions of these articles. Judge Júarez said that he would read the abstracts of these articles 

before rendering his Decision. However, no mention was made in the Decision about the validity 

or lack thereof of the information in these articles. The Decision also did not analyze whether the 

findings in these articles could or could not reasonably form the basis of Petitioner’s changed 

opinion on the optimal treatment of any future patient with VTE or whether that changed opinion 

would be a danger to Petitioner’s future patients.  

The Respondent’s principle conclusion, was:  

“Saliently, if faced with the same situation today, Petitioner would essentially not 

act differently. Such a steadfast position, in light of the factual findings and 

conclusions in the underlying proceeding, leads to the conclusion that the public 
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would not be safe if Claimant’s license were reinstated. His writing and research 

efforts and his letters of support do not lessen or modify this conclusion” (page 5, 

LEGAL CONCLUSION #5). 

 

ARGUMENT 
 

I 

 

THE COURT’S ADMISSION OF EXHIBITS N, O, P, AND Q  

REPRESENTS PRIMA FACIE EVIDENCE THAT THE  

PETITIONER’S CHANGED MEDICAL JUDGMENT ABOUT 

TREATING ALL FUTURE VTE PATIENTS WITHOUT  

ANTICOAGULANTS WILL NOT BE A HARM TO PATIENTS 
 

Pursuant to California Code of Civil Procedure Section. § 1094.5(c), determinations 

regarding whether findings are supported by the evidence use the standard of substantial 

evidence in the light of the whole record. A critical part of the whole record in this case was 

omitted from medical expert consideration. While Petitioner testified about Exhibits N–Q, these 

crucial medical journal articles were not critiqued by medical expert witnesses representing 

Respondent.  

The Court’s admission of Exhibits N–Q represents prima facie evidence that Petitioner’s 

changed medical judgment to no longer treat patients with VTE with anticoagulants is justifiable 

because Petitioner’s multiple peer-reviewed publications show that anticoagulant drug treatment 

does not reduce the risk of death in VTE patients. Consequently, with no medical expert rebuttal 

witnesses called by Respondent at the ALH, this constitutes grounds for the Court mandating 

that Respondent grant the reinstatement of Petitioner’s medical license.  

II 

 

DECLARATIONS SUPPORTING AND OPPOSING  

PETITIONER’S CHANGED MEDICAL JUDGMENT  
BASED ON EXHIBITS N–Q ARE NOT BARRED FROM  

ADMISSION INTO EVIDENCE  
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If the Court does not issue a mandate to reinstate Petitioner’s medical license on the basis 

of prima facie evidence in Exhibits N–Q, the existence in evidence of these unrebutted exhibits 

supporting Petitioner’s medical judgment about optimal VTE treatment calls for the Court to 

entertain declarations of physicians relating to the content of Exhibits N–Q. Physician 

declarations of both Petitioner and Respondent should address Exhibits N–Q in relationship to 

Petitioner’s contention that his medical judgment opposing anticoagulant treatment for all 

patients with DVT does not represent a danger to Petitioner’s future patients.  

While no witnesses may be called to testify in the Superior Court appeal of the Decision 

by Respondent, declarations on behalf of Petitioner and Respondent are not barred under 

California Code of Civil Procedure Section 1005. Indeed, Respondent submitted a declaration in 

the Opposition. At the discretion of the Court, such declarations relating to the contents of the 

transcript, Exhibits, and documents related to the ALH record, may be submitted into evidence.  

Petitioner’s submittal of the declaration of Eugene Carpenter, MD (Exhibit 1) relates to 

Exhibits N–Q.  

 

III 

 

THE DECLARATION OF EUGENE CARPENTER, MD  

SUGGESTS THAT PETITIONER’S MEDICAL  

JUDGMENT OPPOSING ANTICOAGULANT DRUGS FOR  

VTE TREATMENT IS NOT A DANGER TO PATIENTS 

 

The declaration of Eugene Carpenter, MD, forensic pathologist with the Los Angeles 

County Coroner’s Office, states that he read Petitioner’s articles admitted into evidence (Exhibits 

N–Q). Dr. Carpenter’s declaration as a medical expert supports Petitioner’s medical judgment to 

avoid anticoagulant drugs in any future patient with VTE.  
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IV 

 

CORRESPONDENCE WITH FRANCIS COLLINS, MD, DIRECTOR OF  

NATIONAL INSTITUTES OF HEALTH, AND SUSAN SHURIN, MD,  

ACTING DIRECTOR OF HEART, LUNG, AND BLOOD 

INSTITUTE, RELATED TO PETITIONER’S MEDICAL JOURNAL  

ARTICLE PUBLISHED JULY 31, 2010, SUGGESTING THAT  

PETITIONER’S MEDICAL JUDGMENT OPPOSING ANTICOAGULANT 

DRUGS FOR VTE TREATMENT IS NOT A DANGER TO PATIENTS 

 

In the Opposition document, Respondent submitted an email from Petitioner to the DAG 

12/22/2010 (Respondent’s Exhibit 2) concerning Petitioner’s intent to base his appeal on 

Petitioner’s published articles on VTE treatment with anticoagulants (Exhibits N– Q). Petitioner 

has no objection to the admission of Respondent’s Exhibit 2 into evidence, however, that exhibit 

should be put in the context of the preceding and subsequent correspondence of Petitioner with 

leaders of the Food and Drug Association (FDA) and National Institutes of Health (NIH).  

The Petitioner submits a declaration (attached) regarding the submission of the following 

seven documents relating to Petitioner’s correspondence with FDA and NIH leaders about VTE 

prophylaxis and treatment with anticoagulants: 

• Email Petitioner sent to Francis Collins, MD, Director of the NIH dated October 4, 

2010 (Exhibit 2); 

• Email Petitioner received from Susan Shurin, MD, Acting Director of the Heart, 

Lung, and Blood Institute of the NIH, in response to the email Petitioner sent to Dr. 

Collins, dated November 3, 2010 (Exhibit 3); 

• Abstract of an article, in which Petitioner was the lead author, that was the subject of 

Petitioner’s correspondence with FDA and NIH leaders: Cundiff DK, Agutter P, 

Malone PC, Pezzullo JC, Diet as prophylaxis and treatment for venous 
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thromboembolism? Theoretical Biology and Medical Modelling, July 31, 2010, 

http://www.tbiomed.com/content/7/1/31 (Exhibit 4).   

• Email Petitioner sent to Janet Woodcock, MD, Director of the Center for Drug 

Research and Evaluation of the FDA dated October 4, 2010 (Exhibit 5); 

• Email Petitioner received from Susan Shurin, MD, Acting Director of the Heart, 

Lung, and Blood Institute of the NIH, in response to the email Petitioner sent to Dr. 

Collins, dated November 3, 2010 (Exhibit 6);  

• Email Petitioner sent to Francis Collins, MD, Director of the NIH, dated January 3, 

2011, following a string of correspondence from Petitioner to Dr. Shurin and Connie 

Wells to Petitioner responding for Dr. Shurin (Exhibit 7); and 

• Email Petitioner sent to Francis Collins, MD, Director of the NIH, dated January 12, 

2011 (Exhibit 8). 

Petitioner requests that the record in this matter be augmented by the addition of these 

documents pursuant to California Code of Civil Procedure Section 1094(e), since obviously they 

could not have been submitted at the hearing in the matter.  

Petitioner’s medical journal article (Exhibit 4)—subject of the correspondence of 

Petitioner with Dr. Collins (Exhibits 2, 7 and 8), Dr. Shurin (Exhibit 3), Dr. Janet Woodcock 

(Exhibit 5), and Dr. Ann Farrell (Exhibit 6)—updates Petitioner’s previously published VTE 

review articles that are in evidence (Exhibits N–Q). ALH Exhibits N, O, and Q and Exhibit 1 all 

document that standard anticoagulant treatment and prophylaxis for VTE cannot be considered 

evidence-based to be effective in reducing thrombosis deaths. Exhibit P and Exhibit 4 both 

document that of 12 million medical and surgical patients worldwide that receive prophylactic 
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anticoagulants per year, an estimated 5,000 to 40,000 people per year die of “rebound 

hypercoagulation” (increased clotting after withdrawal of anticoagulants). Exhibit 1 documents 

that 600–7,200 people per year suffer fatal bleeds from VTE anticoagulant treatment, and an 

estimated 20,000 people per year die related to bleeding complications of anticoagulants for 

prophylaxis of VTE. These articles document that, in all, anticoagulant treatment and 

prophylaxis for VTE is responsible for approximately 40,000 unnecessary iatrogenic deaths per 

year. 

Exhibit 5 is Petitioner’s email to Janet Woodcock, MD, Director of the Center for Drug 

Research and Evaluation of the FDA, dated August 12, 2010, regarding Petitioner’s article 

(Exhibit 4). Petitioner requested Dr. Woodcock to critique the article. Dr. Woodcock referred the 

article to the Division of Hematology Products of the FDA.  

Exhibit 6 is a letter from Ann T. Farrell, MD, Acting Division Director, Division of 

Hematology Products of the FDA, to Petitioner on September 23, 2010. Replying for Dr. 

Woodcock and the FDA, Dr. Farrell wrote: 

 We have received your interesting paper but have no written critique. Our 

suggestion would be that you contact NIH and/or NICE directly to discuss 

funding opportunities for your proposed randomized, controlled trials comparing 

standard anticoagulants with diet for prophylaxis and treatment of venous 

thromboembolism. Should you receive funding for these trials, we would be 

willing to work with you on your IND submission. 

 

Dr. Farrell’s letter ignores the vast implications of the data and conclusions of the article 

that up to 40,000 unnecessary deaths per year occur due to anticoagulant prophylaxis and 

treatment for VTE. It addresses the other thrust of the article (diet related to VTE) and 

encourages Petitioner to apply to the NIH for funding of clinical trials comparing standard 

anticoagulants versus a low VTE risk diet for treatment and prophylaxis of VTE.  
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At Dr. Farrell’s suggestion, Petitioner sent an email to Dr. Francis Collins, NIH Director 

(Exhibit 2) concerning the content of Petitioner’s article (Exhibit 4) on October 4, 2010. In this 

email, Petitioner concluded: 

Since the FDA did not rebut my data and conclusions that anticoagulants for VTE 

are catastrophically harmful and referred me to the NIH, I am asking you to have 

NIH scientists consider whether 40,000 iatrogenic deaths per year from 

anticoagulants for VTE is justified or not. If you cannot rule out the dangers that 

my co-authors and I assert in this article about anticoagulants for VTE, please 

either alert the public that these drugs should not be used for prophylaxis or 

treatment of VTE or sponsor the suggested randomized trials of low VTE risk 

diets versus standard anticoagulants for prophylaxis and treatment of VTE.   

 

 This email from Petitioner to Dr. Collins put NIH leaders on notice that the peer-

reviewed medical journal article (Exhibit 4) of Petitioner and his co-authors challenged the 

efficacy and safety of anticoagulant drugs for prophylaxis and treatment of VTE.  

Susan Shurin, MD, Acting Director of the Heart, Lung, and Blood Institute of the NIH 

responded for Dr. Collins and the NIH (Exhibit 3). Dr. Shurin did not dispute that anticoagulant 

prophylaxis and treatment for VTE causes up to 40,000 unnecessary iatrogenic deaths per year 

worldwide. She invited Petitioner to submit a protocol to the NIH for randomized controlled 

clinical trials comparing standard anticoagulant treatment and/or prophylaxis for VTE versus a 

low VTE risk diet alone.  

Exhibit 7 is an email from Petitioner to Dr. Collins dated January 3, 2011. In this email, 

Petitioner responds to the previous two emails in the string: (1) Petitioner requesting a 

declaration from Dr. Shurin about the email correspondence between Petitioner, Dr. Collins, and 

Dr. Shurin of December 28, 2010, and (2) Connie Wells’ email to Petitioner January 3, 2011, 

declining Petitioner’s request stating that the policy of the Office of General Counsel for the 

Department of Health and Human Services is to remain impartial in third-party litigation. 



__________________________________________________________________ 
REPLY TO OPPOSITION IN SUPPORT  

OF PETITION FOR WRIT OF MANDATE 

11

Petitioner’s email to Dr. Collins summarizes Petitioner’s correspondence with the FDA and NIH 

since August 2010 and concludes: 

Drug company executives, medical journal editors, anticoagulation researchers, 

evidence-based medicine professionals, health care reporters and many others 

have long been aware of my unrebutted challenges to the evidence-basis for 

anticoagulants for VTE. They either feared a direct or indirect threat to their 

livelihoods or felt not expert enough to get involved. Tens of thousands of 

Americans suffer major but not fatal bleeding from anticoagulants for VTE each 

year. Every now and then, one of them asks questions. In our democracy, the truth 

about anticoagulants for VTE is certain to come out eventually.  

 

 Dr. Collins, the data documenting the great harm of anticoagulant treatment and 

prophylaxis of VTE has been brought to the attention of you and the decision-

makers of the FDA and NIH. You have the opportunity to uphold the mission of 

HHS to protect the public and be rightfully credited with performing your service 

to the public.  

 

Whether my medical license is reinstated as a result of Dr. Shurin’s declaration 

about our correspondence or not, I hope you choose to protect the public now.  

 

Exhibit 8 is an email from Petitioner to Francis Collins, MD, Director of the NIH dated 

January 12, 2011. This email stated: 

 

My medical license reinstatement case hangs on evidence documented in my 

recent article, Diet as prophylaxis and treatment for venous thromboembolism?, 

that up to 40,000 people worldwide die unnecessarily of the complications of 

anticoagulant drugs (bleeding and rebound hypercoagulation) for venous 

thromboembolism (VTE). I will tell Judge Robert O’Brien in Los Angeles 

Superior Court that my Hippocratic Oath forbids me from ever again prescribing 

anticoagulants for prophylaxis or treatment of VTE. Deputy Attorney General 

McKay will argue that my aberrant medical judgment on this one issue makes me 

a danger to patients and unsuitable to have my license reinstated.  . . . 

 

The outcome of my medical license reinstatement hearing is not the main issue at 

stake. For the sake of transparency and accountability to practicing physicians and 

to the public, as the country’s top health regulatory agency, please issue a press 

release with your detailed, point-by-point critique of the data and conclusions of 

the above article reviewing anticoagulants for VTE that I sent you.  Also please 

describe your planned course of action based on your analysis of the data therein 

presented. 

 



__________________________________________________________________ 
REPLY TO OPPOSITION IN SUPPORT  

OF PETITION FOR WRIT OF MANDATE 

12

 

The significance of the information in Exhibits 2–8 is that the leaders of the FDA and 

NIH have seen Petitioner’s most recent published article challenging the evidence-basis for 

anticoagulant drugs for VTE treatment and prophylaxis. These leaders have not rebutted the 

contention of the article that anticoagulant drug treatment and prophylaxis are responsible for 

about 40,000 unnecessary iatrogenic deaths per year worldwide of which about 20,000 deaths 

occur in the U.S. While declining to critique or rebut that anticoagulants do catastrophic harm 

and should not be prescribed for VTE based on Petitioner’s published articles (Exhibits N–Q and 

Exhibit 4), the FDA and NIH leaders considered the question Petitioner raised of whether low 

VTE risk diets might be equal to or better than standard anticoagulants for VTE a legitimate 

issue for clinical trials.  

 

CONCLUSION 

The Court is respectfully urged to issue a writ of mandate reversing the Decision of 

Respondent based on prima facie evidence admitted in Exhibits N–Q and Petitioner’s related 

testimony explaining why he changed his medical judgment about VTE treatment subsequent to 

1998. Otherwise, the Court is respectively urged to consider the attached declaration submitted 

by Petitioner and Exhibits 1–8. Any declarations submitted by physicians on behalf of 

Respondent, relating to Exhibits N–Q and/or Exhibits 1–8, should also be considered since the 

content of Exhibits N–Q received no responsive expert medical testimony in the ALH on which 

Respondent based the denial of Petitioner’s medical license.   

Petitioner’s medical judgment that anticoagulants for VTE treatment increase the risk of 

death has not been rebutted in six peer-reviewed medical articles published from 2004 – 2010.  

That anticoagulants cause catastrophic harm to patients has not been rebutted by the FDA or NIH 
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leaders in charge of regulating these drugs. The burden is on Respondent to produce declarations 

by authoritative physicians that are expert in anticoagulation medicine to address Petitioner’s 

medical judgment in 2011 that anticoagulant medication for treatment of VTE does harm to 

patients. Failing that, Respondent should reinstate Petitioner’s medical license.  

 

 

DATED:  January 12, 2011 

    

      By___________________________________ 

       DAVID K. CUNDIFF, MD 

       Petitioner  

 


