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INTRODUCTION 

 

This Supplemental Memorandum of Points and Authorities is submitted by Petitioner, 

Dr. David Cundiff. The Medical Board’s Decision to revoke Dr. Cundiff’s license because of 

his treatment of one patient is simply not supported by the record. As noted in the Medical Board 

Decision, it is highly unusual to revoke a license based upon the treatment of one patient.  

Although Dr. Cundiff treated three to six cases of deep venous thrombosis per month, the 

Medical Board decision concludes that Dr. Cundiff’s judgments regarding the deep venous 

thrombosis of patient B.R. requires revocation of his license. 
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The Medical Board Decision resolves the conflict in expert witness testimony against Dr. 

Cundiff and finds that Dr. Cundiff’s explanation of his treatment of patient B.R. lacks credibility. 

However, the record amply demonstrates that Dr. Cundiff made a legitimate judgment call in 

which he balanced the risks of dying from bleeding against the risks of dying from a blood clot 

going into the lung. Despite the patient’s regrettable death, Dr. Cundiff did not commit gross 

negligence or incompetence. 

I 

 

STANDARD OF REVIEW 

 
 

A.    THE COURT MUST EXERCISE ITS INDEPENDENT JUDGMENT ON    

         THE EVIDENCE BEFORE IT. 

 

In cases involving the Medical Board’s decision to revoke a professional license, the 

superior court uses the independent judgment standard. Dresser v. Board of Medical Quality 

Assurance, 130 Cal. App. 3d 506, 510 (1982).  

 

In administrative mandamus proceedings, the trial court exercises its independent 

judgment on the evidence before it. Gromis v. Medical Board, 8 Cal. App. 4
th

 589, 592 (1992).  

 

When ruling on a petition for mandate, the superior court must determine, in the exercise 

of its independent judgment, whether the Medical Board’s findings are supported by the weight 

of the evidence. Bryce v. Board of Medical Quality Assurance, 184 Cal. App. 3d 1471, 1474 

(1986). 

 

As described in Deegan v. City of MountainView, 72 Cal. App. 4
th

 37, 45 (1999): 
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“The trial court examines whether the decision of the 

Administrative Board is supported by the findings and whether the 

findings are supported by the evidence in the administrative record.  

(Code Civ. Proc., §1094.5, subd.(b) (hereafter section 1094.5.) The 

trial court exercises its independent judgment on the evidence and 

examines the entire administrative record and reviews evidence 

both in support of, and in conflict with, the administrative agency’s 

findings. (Citations omitted) The trial court resolves evidentiary 

conflicts and is required to assess witnesses’ credibility and to 

arrive at its own independent findings of fact.” 

 

B.       IN REVIEWING THE PENALTY, THE COURT LOOKS FOR A    

 

           MANIFEST ABUSE OF DISCRETION.  

 

 

If the court agrees the evidence supports the findings of the board, the court must then 

examine the discipline imposed. Bryce, supra, at 1474. In reviewing the severity of the discipline 

imposed, the court must determine whether the discipline imposed constitutes a manifest abuse 

of discretion. Landau v. Superior Court, 81 Cal. App. 4
th

 191, 217 (1998); Deegan, supra at 45-

46. 

II 

STATEMENT OF FACTS 

 

A.     MEDICAL TREATMENT OF PATIENT B.R.  

 

 

The basic history of patient B.R.’s medical treatment is outlined by the seven Stipulated 

Facts in Exhibit 2. 
1
 Patient B.R. , who was diagnosed with a deep venous thrombosis (DVT or 

blood clot) in the popliteal vein behind the knee, was transferred from Pomona Valley Hospital 

                                           
1
 The administrative record prepared by the Medical Board is organized in the following way: Exhibits 1 through 4 

are contained in one packet, Exhibits 5 through 26 are in another packet, except that Exhibits 10, 11, 12, 19,  20,  22, 

27a and 27b are separate. Respondent’s Exhibits are contained in a third packet of documents. 
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to LAC/USC Medical Center. Under Dr. Cundiff’s direction, anticoagulant medication was 

stopped on February 11. The  patient died on February 19 as the result of a pulmonary embolism. 

 

Dr. Cundiff was first licensed to practice medicine in California in 1977. (Decision, 

Finding 2). He is Board certified in internal medicine, medical oncology, and hematology. 

(Exhibit C; Tr. Vol. III, P. 125). Dr. Cundiff  practiced medicine at Los Angeles County/USC 

Medical Center from 1981 through 1998. (Tr. Vol. III, P. 126). No disciplinary action has been 

taken by the Medical Board against Dr. Cundiff prior to the instant matter.  (Exhibit 3).  

 

As noted in Finding 5, the Pomona Valley records transferred to LAC/USC contained a 

number of inaccuracies with respect to B.R. Benita Revies Poole, the patient’s daughter, 

accompanied her father to Pomona Valley Hospital and provided information about her father to 

the hospital staff. (Tr. Vol. I, Pp. 39, 48). Mrs. Poole testified that she does not know how 

Pomona Valley obtained information that her father had a history of homelessness. (Tr. Vol. IV, 

P. 125). Nevertheless, the Pomona Valley record at Page 6 of Exhibit 4 shows that Gregory 

Burke, M. D. obtained information showing that her father had a history of homelessness: 

 

“The patient has a history of being homeless 10 years ago 

where he was actually on the street for about eight weeks.” 

 

The address given by the Pomona Valley records at Page 5 of Exhibit 4 is the address of 

Mrs. Poole’s mother. (Tr. Vol. I, P. 55). However, under “Employer,” Page 5 lists “KFC, 

Claremont.” B.R. worked at Kentucky Fried Chicken.  (Tr. Vol. I, Pp. 40-41).  

 

B.R. was transferred to LAC/USC because he had no insurance.  (Tr. Vol. I, P. 50). Upon 

his transfer, Dr. John Uger, Emergency Room Physician, recorded “Pt homeless.” He also noted 
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occasional alcohol consumption or “occ ETOH.” (Exhibit 4, P. 16) The ER nurse also 

documented that the patient was homeless. (Exhibit 4, P. 17).  Dr. Ruth Karunananathan was the 

first under Cundiff’s supervision to have contact with the patient. (Tr. Vol. I, Pp. 154-155). She 

read the Pomona Valley emergency room note and the transcript, which are Pages 6 through 8 of 

Exhibit 4. She took a history from the patient by writing down what he told her. Page 9 of 

Exhibit 4 is the history she took. She wrote down “unemployed” because that is what he told her. 

Someone else wrote “Pomona cook” without signing or dating the note. She recorded a weight 

loss based on what the patient told her. He  first told her he lives in a hotel. But she scratched out 

that entry on Page 9 when he then said he has a home. On Page 11 of Exhibit 4, on the line 

marked “Alcohol,” she wrote that the patient drank a six pack a day for 20 years and quit six 

months ago. (Tr. Vol. I, Pp. 160-162, 167, 183, 187).  

 

Mrs. Poole, who has a malpractice suit pending against Cundiff, testified that her father 

was only a social beer drinker. (Tr. Vol. I, P. 44) On rebuttal, she testified that her father drank 

almost two quarts of Colt 45 malt liquor a day on the weekends. (Tr. Vol. IV, P. 106-108, 119). 

She does not know what he drank during the week. (Tr. Vol. IV, P. 118). 

 

At Pomona Valley Hospital, an ultrasound imaging, (also known as Doppler), confirmed 

the presence of a DVT in the popliteal vein. B.R. received intravenous and oral anticoagulants. 

(Exhibit 2, Stipulation 2). Footnote 1 of the Board Decision describes heparin, the intravenous 

anticoagulant. On February 8, Dr. Harake ordered warfarin (Coumadin), (Exhibit 4, P. 21), an 

anticoagulant taken orally. Footnote 2 of the Decision describes Coumadin.  

 

At LAC/USC Medical Center, the medicine team lead by Dr. Cundiff, (Exhibit 2, 

Stipulation 5), consisted of  residents Dr. Malini Shah and Dr. Ruth Karunananathan and interns 
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Dr. Ewa Konca and Dr. Salem Harake. (Decision, Finding 3). All members of the team testified 

at the administrative hearing. Dr. Harake testified that Dr. Cundiff was a very good teacher and 

discussed patients with the team before making rounds. (Tr. Vol. I, Pp. 90-91). Dr. Konca 

testified that Dr. Cundiff was a very good attending physician and took his own time to see 

patients after rounds. (Tr. Vol. I, Pp. 123, 131). Dr. Cundiff made sure every patient was 

discussed each day at rounds. (Tr. Vol. I, P. 111). Dr. Karunananathan testified that Dr. Cundiff 

visited patients alone in the afternoon after morning rounds. (Tr. Vol. I, P. 188). Dr. Shah 

testified that Cundiff  was an excellent teacher. (Tr. Vol. I, P. 228). 

 

Dr. Cundiff was first presented the B.R. case on February 9 when the team indicated that 

the patient had been admitted to Pomona Valley with tuberculosis and deep venous thrombosis in 

the right popliteal vein. The patient was presented as unemployed, homeless, and alcoholic. (Tr. 

Vol. III, Pp. 134-135; Vol. I, P. 182). Dr. Cundiff examined B.R. during rounds on February 9. 

Since he had two hours for four to seven new admissions, Cundiff believes he listened to the 

patient’s chest, examined the popliteal fossa and felt the tender vein. He agreed with the 

diagnosis of DVT in the right popliteal vein.  (Tr. Vol. III, Pp. 136-137).  

 

Although Coumadin was ordered for the patient on February 8, it was revealed in rounds 

on February 9 that Coumadin had not yet been administered. Cundiff ordered Coumadin as the 

standard treatment for a proximal DVT. He prefers that the staff begin Coumadin on the same 

day as the heparin.  (Tr. Vol. III, Pp. 137-138). 

 

Dr. Harake scheduled a second Doppler (ultrasound) but Dr. Shah cancelled it.  (Tr. Vol. 

I, Pp. 68-69). Harake testified it was cancelled because Shah felt the Doppler from Pomona 

Valley was enough. (Tr. Vol. I,  P. 70). Shah testified she cancelled the second Doppler because 
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it would have been too close in time to the previous imaging. (Tr. Vol. I,  Pp. 200-201). Harake 

brought the original Doppler to radiology. They gave him a reading but not a written report. (Tr. 

Vol. I,  Pp. 71-72).  

 

Pharmacist, Dr. Jennie Ung, a member of the  Anticoagulation Service, (See Decision at 

Footnote 3), found the medication to be subtherapeutic on February 9. (Tr. Vol. II, Pp. 27-30). 

Therefore, Dr. Shah increased the heparin and ordered that Coumadin be given to the patient. 

(See, generally, Decision, Findings 12 and 13). 

 

Dr. Cundiff ordered discontinuation of anticoagulants on February 11. (Tr. Vol. III, P. 

139; Vol. I, Pp. 109, 113, 206-207). Cundiff testified that he told Shah to discontinue and she 

told Harake. Cundiff agonized about the decision but does not remember talking it about very 

much with the team. (Tr. Vol. III, P. 149). Dr. Shah recalls the decision to discontinue 

anticoagulation being discussed on rounds at room 8600.  (Tr. Vol. I,  Pp. 207-208). 

 

B.     THE MEETING WITH DR.  DAVID GOLDSTEIN. 

 

 In February, 1998, Dr. David Goldstein was not yet board certified in internal medicine, 

(Tr. Vol.I, P. 261), while Cundiff was board certified in both internal medicine and hematology, 

(the subspecialty of internal medicine dealing with thrombosis and anticoagulation) for 18 years. 

(Tr. Vol. III, P. 125).      

 

Dr. Goldstein, the chief of general internal medicine at County USC Hospital, (Tr. Vol. I, 

P. 234), testified about a meeting with Dr. Cundiff after the death of B.R..  Dr. Goldstein testified 

that he asked why Dr. Cundiff took the patient off heparin. Cundiff replied “I guess it was a 

mistake.” Then Cundiff said “it’s controversial.” (Tr. Vol. I,  Pp. 236-237).  
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Dr. Cundiff testified about the meeting at Pages 154 through 157 of Volume III. 

According to Dr. Cundiff, Dr. Goldstein began the meeting by ordering Dr. Cundiff to change a 

statement on his website. Then Goldstein asked about B.R. Cundiff said he made a difficult 

judgment call weighing risks and benefits, one factor being the site of the blood clot in the 

popliteal vein.Cundiff felt Goldstein was hostile and argumentative so he did not give all the 

reasons for the decision. Cundiff did not say he made a mistake, which was conceded by 

Goldstein on cross-examination. (Tr. Vol. I, P. 243). 

 

   C.   DR. CUNDIFF’S RATIONALE FOR THE DECISION TO DISCONTINUE    

    ANTICOAGULATION. 

 

      Dr. Cundiff  testified that he always gives anticoagulants to patients with a proximal 

DVT. (Tr. Vol. III, P. 179-180). However, a physician has to make a clinical decision based 

upon the whole patient, including medical, social, and institutional factors. (Tr. Vol. III. P. 174). 

In Dr. Cundiff’s judgment, the risk of B. R. bleeding was higher than the risk of dying from a 

pulmonary embolism. (Tr. Vol. III, P. 139; Vol. IV, P. 33). The medical risk factors were an 

impaired liver function with increased baseline INR, (an index of clotting factors made in the 

liver), (Tr. Vol. III, P. 140), anemia, and overall malnutrition. An elevated baseline INR indicates 

that the patient is more prone to bleeding with anticoagulants like Coumadin and heparin, which 

both affect coagulation proteins from the liver. (Tr. Vol. I, Pp.91-95). Consequently, the hospital 

anticoagulation protocol indicates that a patient with an increased baseline INR has to be 

watched very closely. (TR. Vol. II, Pp. 51-54). The house staff presented the social history as 

homeless, unemployed, uninsured, and alcoholic.  

 

Dr. Cundiff was concerned about follow up with respect to monitoring the 
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anticoagulation. Until the summer of 1997, the anticoagulation service was run by Dr. McGehee 

with two nurses. Patients came to  Dr. McGehee’s clinic for tests. The nurses called patients who 

did not show up for appointments. (Tr. Vol. III, Pp. 142-143). The pharmacy team which 

replaced Dr. McGehee’s service only works on an inpatient basis. (Tr. Vol. III, P. 144). 

Outpatients have to come to one of three health clinics. At those clinics, a third of the patients do 

not show up and there is no system to make sure the patients come back.  (Tr. Vol. III, Pp. 143-

144, 195).  

 

Dr. Goldstein confirmed that previously Dr. McGehee, a hematologist, ran the 

anticoagulation service . (Tr. Vol. I, P. 257). Agneta Hurst, supervising pharmacist for the 

pharmacy anticoagulation service, testified that she wanted a hematologist but none was 

available. (Tr. Vol. II, Pp. 68-69). Dr. McGehee was unique because most hematologists are not 

interested in or available for thrombotic consultations. (Tr. Vol. II, Pp. 86-87).  For example, she 

never met Dr. Gill, the hematologist who had contact with B.R. when he first came to LAC/USC. 

(Tr. Vol. II, P. 87).  If  Dr. McGehee had been available for consultation, Dr. Cundiff would have 

deferred to McGehee’s judgment about B.R. (Tr. Vol. IV, P. 78). 

 

In addition to the monitoring problem, Dr. Cundiff’s thinking was influenced by an 

incident which occurred on February 11. (Tr. Vol. III, P. 145). Dr. Earl Harrison, who ran an 

anticoagulation clinic for cardiac patients, advised Dr. Cundiff to end Warfarin doses for a 

patient with atrial fibrillation. The patient’s INR was critically out of control due to Coumadin 

which had not been monitored because of lack of insurance and inability of the patient to pay the 

clinic fee. He almost bled to death.  (Tr. Vol. III, Pp. 146-147; Vol. IV, P. 76).  

 

Finally, since the B. R. case, Dr. Cundiff has researched the science behind treating 
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DVTs and pulmonary embolism with anticoagulants. His research has convinced him that there 

is no scientific validation that anticoagulant treatment reduces the chance of death from 

pulmonary embolism. These drugs became standard treatment after World War II before 

randomized trials were used to see if the medication really works. (Tr. Vol. III, Pp. 158-159).  

 

D.    THE EXPERT WITNESS TESTIMONY. 

 

 

1.     DR.  ALBERT YELLIN. 

Dr. Albert Yellin testified as the Medical Board’s expert witness. Dr. Yellin’s curriculum 

vitae is Exhibit 18. Dr. Yellin is associate chief of staff at LAC/USC, the medical director of the 

operating room there, and a senior attending surgeon in general and vascular surgery. (Tr. Vol. 

II, P. 90). As part of his administrative duties at LAC/USC, Dr. Yellin sat twice as a grievance 

hearing officer with respect to grievances of Dr. Cundiff. Dr. Yellin ruled against Dr. Cundiff. 

(Tr. Vol. II, Pp. 174-175). 

 

Dr. Yellin explained that deep venous thrombosis is a blood clot plugging up a vein. (Tr. 

Vol. II, P. 93). A clot which breaks loose and travels from one part of the body to another is 

called an embolism. (Tr. Vol. II, P.122).  Dr. Yellin testified that approximately two million 

patients annually develop some form of deep venous thrombosis. 400,000 to 600,000 of those 

patients develop pulmonary embolism. In approximately 10% of those cases, the pulmonary 

embolism is either fatal or a major contributing factor to the demise of the patient. (Tr. Vol. II, P. 

124).  

 

Approximately 1% of patients under anticoagulation for a DVT die of pulmonary 

embolism while anticoagulated. (Tr. Vol. II, P. 176). Deaths by fatal bleeding caused by 

anticoagulation range from a fraction of one per cent to perhaps two per cent. (Tr. Vol. II, P. 
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179). 

 

Dr. Yellin testified that the medical treatment of B.R. was below the standard of practice 

for physicians in this community. Anticoagulation should have been carried out for three months. 

(Tr. Vol. II, Pp. 94-95). Anticoagulation through heparin and Coumadin, (Warfarin), is the 

standard treatment for proximal deep venous thrombosis and probably for distal deep venous 

thrombosis. (Tr. Vol. II, Pp. 130-131).  

 

Dr. Yellin testified that the Greenfield, or vena cava, filter is an alternative to 

anticoagulation. The filter is like an umbrella that is installed in a vein to trap blood clots. (Tr. 

Vol. II, Pp. 138-144).  

 

2.     DR.  MATTHEW CONOLLY. 

 

Dr. Matthew Conolly, a full professor  of internal medicine at the UCLA School of 

Medicine, testified as Dr.Cundiff’s expert witness. His curriculum vitae is Exhibit B. (Tr. Vol. 

III, P. 7). Dr. Conolly has experience with anticoagulants both as a general internist and as a 

pharmacologist. (Tr. Vol. III, Pp. 10-11).  In preparation for his testimony, Dr. Conolly relied 

upon the package insert for Coumadin, which reiterates the Physician’s Desk Reference 

description of the medication. (Tr. Vol. III,  Pp. 13-14). He also relied upon articles from three 

medical journals —Chest, The Journal of the Royal Society of Medicine, and the New England 

Journal of Medicine. (Tr. Vol. III, P.15).  

 

Anticoagulants create risk because they discourage blood from clotting. (Tr. Vol. III, P. 

17) Cautions for the use of anticoagulants such as Coumadin include possible lack of cooperation 

from the patient in coming back for blood checks. Also, use of anticoagulants with an anemic 
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patient requires extra caution because the hemoglobin level in the blood is already low. (Tr. Vol. 

III,  Pp. 19-20). 

 

Dr. Conolly is uncomfortable giving Coumadin to a patient who drinks a lot of alcohol 

because it is a gastric irritant and also alcohol makes patients fall and injure themselves. (Tr. Vol. 

III. P. 20). Giving Coumadin to a patient with an impaired liver is risky because the patient may 

be excessively anticoagulated with just a small dose of the drug. (Tr. Vol. III, P. 22). Warfarin 

has a narrow therapeutic index which means that the difference between a therapeutically 

effective dose and a toxic dose is very small. (Tr. Vol. III,  P. 78).  

 

Monitoring of the drugs is crucial. Blood is drawn from a vein in the arm. The blood is 

then sent to a lab where they measure the time it takes for the blood to clot. (Tr. Vol. III,  P. 21).  

 

Dr. Conolly disagrees with the statement that Dr. Cundiff’s treatment of B.R. constituted 

extreme departure from the standard of care. (Tr. Vol. III,  P. 23, 76). He said,”I think he was 

appropriately treated.” (Tr. Vol. III, P. 76).  His review of the medical records showed that the 

patient was seriously ill with tuberculosis and was reported to have lost a lot of weight. The 

patient was reported to be homeless and having had substantial alcohol consumption in the past. 

This concerned Conolly in terms of whether the patient could cooperate with therapy or return 

routinely for evaluation. (Tr. Vol. III, P. 24). It was significant to Conolly that the patient 

appeared not to be taking care of himself.  (Tr. Vol. III,  Pp. 42-43, 47, 78-79).  

 

Dr. Conolly’s review of the literature revealed that anticoagulants have not been proven 

to reduce the likelihood of dying from a pulmonary embolus. (Tr. Vol. III, Pp. 32-37). The only 

properly controlled study ever conducted of anticoagulant treatment of DVT showed there was 

no difference in outcome. (Tr. Vol. III, Pp. 26-27). He also concluded that a Greenfield filter has 
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potential complications, (Tr. Vol. III, Pp. 27-28), and has not been proven to reduce mortality of 

pulmonary embolism. (Tr. Vol. III, Pp. 76-77). 

 

III 

IT WAS APPROPRIATE FOR DR. CUNDIFF TO  

RELY ON THE INFORMATION PRESENTED TO HIM WITH  

RESPECT TO HOMELESSNESS AND ALCOHOL USE. 

 

Somehow two different hospitals obtained information from B.R. indicating the 

possibility of homelessness and alcoholism. The record does not explain whether the patient was 

difficult to understand or whether, for some reason, the patient gave misinformation. However, 

the record is quite clear with respect to whether LAC/USC followed its normal procedures in 

gathering information. 

 

In Finding 8, the Medical Board Decision states: “Where Dr. Karunananathan obtained 

the information in her history is in dispute.” This statement is simply incorrect. In fact, it is 

undisputed that Dr. Karunananathan took a history from B.R. in the same manner as she takes 

histories from any other patient. She wrote down what the patient told her. When the patient 

mentioned he lived in a “hotel” she wrote that down. When he then said he has a home, she 

changed the notation. She acknowledged no errors in her recordation of the basic history and 

physical. (Tr. Vol. I, P.197) 

 

             At Page 15, Paragraph 2 and 3, the Medical Board finds that Cundiff should not have 

relied on the information presented to him. However, there is absolutely no evidence that Cundiff 

departed from the normal practice of obtaining information from the housestaff at a very busy 
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teaching hospital. In any event, contrary to the Decision, Cundiff did communicate with the 

patient. He examined the patient to make clinical findings regarding the pain in the tender area. 

Cundiff questioned the patient in order to make those findings. (Tr. Vol. III, P. 137). He talked to 

the patient on February 9 and one or two other times. (Tr. Vol. III, Pp. 185-186, Vol. IV, Pp. 91-

92). He thought the housestaff relayed the decision to the patient that anticoagulation risks 

exceeded any benefit. (Tr. Vol. III, P. 188).  

 

Interrogation of B.R. by Cundiff may or may not have lead to more information about the 

patient’s status. However, even after 48.5 hours of Medical Board investigator time, the original 

accusation stated the patient was homeless. (Exhibit 1, Par. 10). In addition, by Mrs. Poole’s 

rebuttal testimony, the patient was an alcoholic, drinking up to two quarts a day of Col-45 Malt 

Liquor. (Tr. Vol. IV, P. 118-122) Accordingly, Cundiff’s judgments related to alcohol use were 

valid. 

IV 

DR. YELLIN’S CREDIBILITY MUST BE VIEWED IN  

LIGHT OF HIS STAKE IN THE OUTCOME OF THE CASE. 

 

At Page 12, footnote 8, the Decision discounts the possible bias of Dr. Yellin. The 

footnote points out that both Dr. Yellin and Dr. Conolly  “had earlier dealings” with Cundiff. 

However, the nature of those “dealings” are quite different. Dr. Conolly knew Cundiff before 

this case but they do not socialize. (Tr. Vol. III, Pp. 29-31). 

  

However, Yellin, as Assistant Chief of Staff, is one of Cundiff’s former supervisors at the 

institution at which the B.R. case arose. He ruled against Cundiff as a grievance hearing officer. 

Dr. Yellin has a stake in the outcome of the instant case. Dr. Conolly will not be affected by the 
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outcome. However, a ruling in favor of Cundiff will be a rejection of the actions taken by Dr. 

Yellin’s institution. As a result, Yellin has an interest in this case which cannot be ignored. (See, 

Evidence Code Section 780(f) which states that “the existence or nonexistence of a bias, interest, 

or other motive” may be considered in determining the credibility of a witness.) 

 

V 

THE MEDICAL BOARD REJECTION OF CUNDIFF’S JUDGMENT  

IS BASED UPON A MISINTERPRETATION OF THE EVIDENCE. 

 

At the bottom of  Page 16, the Decision lists six reasons in support of the conclusion that 

Cundiff’s judgment was based solely on the location of the thrombosis in the popliteal vein. The 

first reason is the alleged failure to mention the risk/benefit analysis to Dr. Goldstein or the Civil 

Service Hearing officer. Cundiff chose not to discuss his opinions with Goldstein because of 

Goldstein’s hostile tone. However, Cundiff did, indeed, testify about his risk/benefit analysis at 

the Civil Service hearing. In fact, Findings 37 and 44 confirm his testimony. 

 

Finding 37 contains the mysterious finding that Cundiff gave his reasons at the Civil 

Service hearing but not to the Civil Service Hearing Officer who conducted the hearing. Finding 

44 summarizes Dr. Yellin’s testimony that, at the Civil Service hearing in front of a Hearing 

Officer, Cundiff  testified that B.R. was homeless, anemic, alcoholic and suffered from liver 

disease.  (Tr. Vol. II, Pp. 156-159).  

 

Similarly, the second reason is not supported by the evidence. Cundiff thought Dr. 

Harake and the team were trying to contact the daughter.  (Tr. Vol. III, Pp. 141-142). More 

importantly, the Decision rejects the specific testimony from Dr. Shah that she recalls Cundiff 
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discussing his reasoning about B.R. In response to a question from the attorney for the Board, 

Dr. Shah stated that the decision to discontinue the medication was discussed on rounds. (Tr. 

Vol. I. Pp. 207-208). In response to questioning by the ALJ, Dr. Shah recalled a discussion about 

risks and benefits related to liver function and alcohol. (Tr. Vol. I,  Pp. 222-223). 

 

Finding 16 and footnote 4, (Page 5), specifically discredit this testimony on the theory 

that Cundiff would have erroneously believed that B.R. had stopped using alcohol six months 

earlier. But this misses the point. A recovering alcoholic is still an alcoholic. Coumadin is 

contraindicated in alcoholics. (Tr. Vol. I, P. 138).  Dr. Shah was the senior resident on the 

medical team. (Tr. Vol. I, Pp. 60, 198). It is logical that Cundiff would tell her his reasoning 

without necessarily telling the other members of the team. Indeed, the testimony is that Cundiff 

gave  Shah the order to discontinue the medication. Contrary to footnote 4, there is no basis for 

discrediting Shah’s straightforward testimony. 

 

The third reason—the initial approval of heparin and Coumadin—actually supports Dr. 

Cundiff’s analysis. The patient was given the standard treatment for a DVT until Dr. Cundiff 

decided that course of action was too dangerous for this particular patient. If Cundiff thought the 

thrombosis was superficial or in the calf, he would have discontinued anitocoagulants 

immediately. (Tr. Vol. III, P. 138).   

 

The fourth reason-the lack of charting-holds Dr. Cundiff responsible for the realities of 

the institution in which he worked. As shown in Exhibit D, Cundiff received a commendation for 

record keeping for February, 1998, the same month as the B. R. incident. However,with 100-120 

patients admitted to the service a month and about 50 hours of attending rounds, the evaluation, 

discussion, and charting on the average patient is limited to a total of 25-30 minutes. (Tr. Vol. 
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III, Pp. 164-168).
2
 

 

Reasons five and six do not prove the point for which they are offered. Both Dr. Conolly 

and Yellin testified that filters are not proven to reduce pulmonary embolism mortality. (Tr. Vol. 

II, P. 182, Vol. III, Pp. 76-77). Cundiff used the treatment he thought was appropriate but he 

always believed B.R. had a DVT in the popliteal vein. (Tr. Vol  III, P. 137).   

 

VI 

THE REVOCATION OF CUNDIFF’S LICENSE IS  

NOT JUSTIFIED. HE SHOULD NOT BE PENALIZED 

 FOR STUDYING AND RESEARCHING THE ISSUE. 

 

At Page 17, the Decision recognizes that ordinarily revocation of the license of a 

physician with no prior discipline would not be warranted for a single incident. However, the 

Decision goes on to justify revocation on the ground that Cundiff’s study of the literature has 

convinced him that his judgment was correct in the B.R. case. 

 

A single instance of negligent treatment is not grounds for discipline. Gromis v. Medical 

Board, 8 Cal. App. 4
th

 589, 600, at footnote 9 (1992). However, prior discipline supports 

revocation based on the treatment of one patient. Glover v. BMQA, 231 Cal. App. 3d 203 

(1991). (Physician disciplined three times in 4 1/2 years).  

 

Gross negligence means the want of even scant care or an extreme departure from the 

ordinary standard of medical care. Kearl v. BMQA, 189 Cal. App. 3d 1040, 1052 (1986), 

(Suspension of license for gross negligence and incompetence in treatment of two patients); Gore 

                                           
2
 The hospital has 100 to 120 acute admissions per month and 50 hours of attending rounds.(Tr. Vol.IV,P.72) 
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v. Board of Medical Examiners, 110 Cal. App. 3d 184,196 (1980). (Suspension for gross 

negligence in treatment of one patient). 

 

Incompetence is defined as lack of knowledge or ability in the discharge of professional 

obligations. James v. Board of Dental Examiners, 172 Cal. App. 3d 1096,1109 (1985). 

Incompetence indicates an absence of qualification, ability or fitness to perform a prescribed 

duty or function.  Kearl v. BMQA, supra, at 1054-1055.  

 

Dr. Cundiff had a hematology fellowship during which he consulted on clotting cases. He 

formerly worked under Dr. McGeehee in the hematology department. (Tr. Vol. III, P. 132).  He 

always anticoagulates a proximal deep venous thrombosis. (Tr. Vol. III, Pp. 179-180). Indeed, 

despite testimony from two of Cundiff’s immediate supervisors, as well the LAC/USC 

Discipline Unit Manager, (David Zamorano),the Medical Board presented absolutely no 

evidence that Cundiff had ever done anything improper in the treatment of any other DVT case.  

 

Dr. Cundiff knows how to treat a proximal DVT. Yet, at Page 17 of the Decision, the 

Medical Board finds that Cundiff’s research after the B.R. incident is an aggravating factor 

which justifies revocation of Cundiff’s license. Paragraph 3 on Page 17 recognizes that Cundiff’s 

decision about B.R. was based on his perception of major risk factors. Nevertheless, Paragraph 4 

finds that allowing Cundiff to practice medicine would endanger DVT patients. 

 

This conclusion completely misses the point. Neither Dr. Cundiff nor Dr. Conolly 

contend that anticoagulants should never be used to treat a DVT. Similarly, even Dr. Yellin and 

the Pharmacy team concede that a treating physician must be aware of the risks caused by 

medication which can cause excessive bleeding.  

The Board appears to believe that Cundiff refuses to anticoagulate any patients with 
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DVT. But, in fact, his testimony is simply that heparin and Coumadin are risky drugs with a 

narrow therapeutic index. Given the lack of evidence in the literature confirming the efficacy of 

anticoagulation, a physician must make a case by case analysis of each particular patient. 

       

Dr. Cundiff is being penalized for researching the science behind use of anticoagulants. 

However, the effort to study the issue cannot and should not be considered some sort of 

aggravating factor which justifies discipline. Attitude and character can be considered in making 

a determination regarding discipline. Landau v. Superior Court,  supra, at 223, (Physician lied 

during her testimony); Yellin v. BMQA, 174 Cal. App. 3d 1040, 1059 (1985), (Irascible 

personality of physician can be considered).    

 

However, an aggravating factor must involve some kind of misconduct or inappropriate 

behavior. (See, e.g., In Re Morse, 11 Cal. 4
th

 184,197-198 (1995), (Intentional violation of rules 

is aggravating factor); Potack v. State Bar, 54 Cal. 3d 132, 138-139 (1991), (Failure to abide by 

probation is grounds for stricter discipline); Walker v. State Personnel Board, 16 Cal. App. 3d 

550, 553-554 (1971), ( Discourtesy to subordinate employees by state employed physician is 

aggravating factor for discipline.) 

 

In the instant case, Dr. Cundiff’s review of the literature cannot possibly be considered 

misconduct. He has merely tried to learn more about the subject by reviewing the available 

literature. Other than the B.R. case itself, there is no evidence of any other alleged misconduct. 

Similarly, there is no evidence of some sort of personality defect or temperamental problem 

which would justify excluding Cundiff from the medical profession. 

 

CONCLUSION 

 

For the foregoing reasons, the Court is respectfully urged to grant a Writ of Mandate 
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reversing the Medical Board Decision. 

DATED:  April 2, 2001 

 

      By______________________________________ 

       LAWRENCE ROSENZWEIG 

Attorney for Petitioner, Dr. David Keith 

Cundiff. 

 

 


