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INTRODUCTION 

 

This Reply Memorandum is submitted in response to the Opposition Papers of the 

Medical Board. The Opposition Papers somewhat distort the appropriate standard of review, 

particularly the scope of review outlined by Fukuda v. City of Angels, 20 Cal. 4
th

 805 (1999). 

Under Fukuda,  as well as the other applicable cases, the Court must start with the Board’s 

findings but then make its own findings based upon the evidence. 
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The obligation to replace findings not supported by the evidence includes the necessity to 

weigh credibility of witnesses. The Opposition Papers present no basis for upholding the findings 

which discredit the straightforward testimony of Dr. Ruth Karunananathan and Dr. Malini Shah.  

 

At the same time, the Opposition papers incorrectly claim that Dr. Cundiff “falsified” 

testimony and offered “shifting explanations” for his decisions. Dr. Cundiff has been completely 

consistent in his explanation, as illustrated by his interview with Shirley Russo, the Medical 

Board investigator. 

 

ARGUMENT 

 

I 

 

PURSUANT TO THE FUKUDA CASE, THE FINDINGS  

OF THE BOARD ARE A STARTING POINT ONLY. 

 

At Page 15 of its Opposition Papers, the Medical Board cites Fukuda v. City of Angels, 

supra, at 817, for the proposition that the trial court must afford a strong presumption of 

correctness concerning administrative findings. This statement is accurate as far as it goes. 

However, at page 818, the Fukuda court goes on to say: 

 

“As explained by the Judicial Council’s 1944 Report, the 

presumption ‘has the effect of an admonition to the court.’ 

(Citation Omitted) In other words, the presumption provides the 

trial court with a starting point for review—but it is only a 

presumption, and may be overcome. Because the trial court 

ultimately must exercise its own independent judgment, that court 

is free to substitute its own findings after first giving due respect to 

the agency’s findings.” 
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II 

 

THE COURT MUST MAKE ITS OWN  

CREDIBILITY DETERMINATIONS. 

 

In determining whether findings are supported by the evidence, the Court may weigh the 

credibility of the witnesses. Duncan v. Department of Personnel Administration, 77 Cal. App. 4
th

 

1166, 1173 (2000); Governing Board v. Haar, 28 Cal. App. 4
th

 369, 378 (1994). In fact, the 

failure to weigh credibility is grounds for reversal.  Malibu Mountains Recreation, Inc v. County 

of Los Angeles, 67 Cal. App. 4
th

 359, 370 (1998); Barber v. Long Beach Civil Service 

Commission, 45 Cal. App. 4
th

 652, 658 (1996). 

 

III 

 

NEITHER THE OPPOSITION PAPERS NOR THE  

RECORD PROVIDE A BASIS FOR DISCREDITING THE  

TESTIMONY OF DR. KARUNANANATHAN OR DR. SHAH. 

 

At Page 8 of the Opposition Papers, the Medical Board repeats the statement from 

Finding 8 of the Decision that “Where Dr. Karunananathan obtained the information in her 

history is in dispute.”  The only support for this claim offered by the Opposition Papers is that 

the patient’s daughter testified that the statements made to Dr. Karunananathan were inaccurate.  

 

The patient’s daughter may disagree with the content of the information obtained by Dr. 

Karunananathan. However, as shown in Petitioner’s Supplemental Memorandum of Points and 

Authorities, there is absolutely no dispute in the record about where Dr. Karunananathan 

obtained the information. Dr. Karunananathan was the one and only witness to testify about how 

she took a history from the patient. Her testimony clearly shows that she simply wrote down 
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what the patient told her. There is no dispute in the testimony and, therefore, Finding 8 is 

incorrect. 

 

Similarly, at Page 16, Footnote 5, the Opposition Papers refer to Footnote 4 of the 

Decision which discredits the testimony of Dr. Shah. The Opposition papers present no support 

for discrediting Dr. Shah. Footnote 4 of the Decision relies upon speculation regarding what Dr. 

Cundiff would have believed about the patient having stopped alcohol use. However, as shown 

in the Supplemental Memorandum of Points and Authorities, the record contains no evidence 

upon which to discredit Dr. Shah’s testimony. 

 

  

IV 

 

DR. CUNDIFF DID NOT “FALSIFY” TESTIMONY 

 OR GIVE SHIFTING EXPLANATIONS.  

 

In the last Paragraph of Page 4, the Opposition Papers claim that the severity of the 

penalty is attributable to the Board’s findings that “Dr. Cundiff falsified his testimony in several 

respects…” However, in fact, the Decision, harsh as it is, contains no finding that Dr. Cundiff 

falsified testimony.  Dr. Cundiff did not falsify testimony and the Medical Board Decision does 

not find that he did. 

 

The Opposition Papers also argue that Dr. Cundiff gave “shifting explanations.” 

(Opposition Papers at page 15 et seq). In fact, however, Dr. Cundiff has been consistent and 

candid throughout the entire incident, including the hearing process. His candor is illustrated by 

his interview with the Board investigator, Shirley Russo.  

 



Appendix #338 
 

__________________________________________________________________ 
REPLY MEMORANDUM 

5

Dr. Cundiff appeared for his interview without an attorney. (Tr. Vol. I, P. 32). Dr. 

Cundiff was cooperative and open in answering questions. (Tr. Vol. I, Pp. 31-32). At the 

investigation interview, Dr. Cundiff mentioned homelessness and alcoholism as some of the 

grounds for his decision to stop anticoagulation. (Tr. Vol. I, P.26). In fact, the Medical Board 

itself believed the patient was homeless and alcoholic until six or eight weeks before the hearing. 

(Tr. Vol. I,. Pp. 26-27).  

 

Dr. Cundiff’s account has remained consistent throughout this entire matter. Dr. Cundiff 

was not allowed to have input in the hospital peer review process. (Tr. Vol. I, P. 244). 

Consequently, the only statement made at the hospital level was made in the abortive meeting 

with Dr. Goldstein. Dr. Goldstein and Dr. Cundiff had a very poor relationship, including two 

grievances in the previous year, both adjudicated by Dr. Yellin. (Tr. Vol. II, P. 174-175; Vol. IV, 

P. 58) Cundiff told Goldstein that continuing anticoagulants was a complex and difficult 

judgment call. (Tr. Vol. III, P. 155).  

 

However, Cundiff did not feel he could speak freely to Goldstein. As a result, Goldstein’s 

testimony about Cundiff’s opinions proves nothing about Cundiff’s treatment of the patient. 

Because of Goldstein’s hostile tone and patronizing references to anatomy atlases with the 

location of the popliteal vein, (Tr. Vol. III, PP. 155-156), Cundiff did not attempt to explain his 

decision further. Cundiff’s difficult decision is summarized in his response to a question by the 

attorney for the Board, at Volume IV, P. 49 of the transcript: 

“Q.  How could they {the residents} have learned from the experience  

                          then? 

A. Well, how could they have learned from the experience? To say 

that I wished that I had continued  the anticoagulation is very, very 
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different from saying that I should have continued the 

anticoagulation or that I made a mistake. I was dealing with a 

risk/benefit situation in which there was a chance of dying with 

anticoagulation and without anticoagulation. It was my 

responsibility to make a choice, realizing that the patient could die 

of either choice that I made. My responsibility was to do my best 

to minimize his chance of dying, and I did my best to do that.” 

 

V 

THE PATIENT WAS PROFOUNDLY MALNOURISHED. 

 

Footnote 3, on Page 13 of the Opposition Papers, states that nothing in the medical chart 

indicated Mr. Revies was malnourished. This is simply incorrect. Dr. Karunananathan 

documented that the patient had a 50 pound weight loss in two months. (Exhibit 4, P. 10). Dr. 

Burke at Pomona valley, as well as Drs. Karunananathan and Dr. Ubar, all recorded that the 

patient was cachectic. (Exhibit 4, Pp. 6,12,16). Dorland’s Medical Dictionary defines cachexia as 

“a profound and marked state of constitutional disorder; general ill health and malnutrition.” 

 

VI 

DR. YELLIN’S RISK/BENEFIT CALCULATIONS  

DO NOT SUPPORT THE BOARD’S CASE. 

 

Dr. Yellin’s testimony illustrates the risks about which Dr. Cundiff  was concerned. Dr. 

Yellin testified that up to 2% of patients being anticoagulated for DVT die of bleeding 

complications from heparin and warfarin. (Tr. Vol. II, P. 179) Yellin also testified that 
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approximately two million Americans per year develop DVT. (Tr. Vol. II, P. 124) This means 

that, if all two million patients were in the highest risk for bleeding, as was Mr. Revies, then 

40,000 people per year would die of bleeding complications, if treated with anticoagulants. 

 

Similarly, Dr. Yellin testified that about 1% of DVT patients receiving standard 

anticoagulants still die of pulmonary emboli. (Tr. Vol. II, P. 176). This means that, if all two 

million patients received anticoagulants, then 20,000 would still die of pulmonary emboli.  

 

Dr. Yellin could not cite a single randomized, controlled clinical trial that demonstrates a 

reduction in mortality. (Tr. Vol. II, Pp. 182-186) Indeed, there are no such studies. Heparin and 

warfarin  were approved by the Food and Drug Administration in the 1930’s before the current 

requirement of scientifically demonstrated efficacy. (Tr. Vol. IV, Pp. 94-97).  

 

Although the use of a filter is not alleged in the Accusation, Dr. Yellin focused his 

testimony on the use of a vena cava filter, rather than just the continuation of warfarin. However, 

Dr. Yellin acknowledged that no scientific evidence shows that a vena cava filter would have 

reduced the chance of the patient dying of  pulmonary emboli. (Tr. Vol. II, P. 182) 

 

Finally, Dr. Yellin’s statement that there is no evidence in the chart that Mr. Revies was 

an alcoholic is not true. (Tr. Vol. II, P. 97, 166-167). Dr. Karunananathan’s admission history 

and physical note checks “yes” in the box for alcoholism. (Ex. 4, P. 11). The absence of cirrhosis 

of the liver at autopsy in no way disproves the alcoholism of the patient. 

/// 

/// 

/// 

/// 
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CONCLUSION 

 

For the foregoing reasons, and the reasons summarized in Petitioner’s Supplemental 

Memorandum of Points and Authorities, this Court is respectfully urged to reverse the Medical 

Board Decision. 

 

DATED:  May 11, 2001 

 

      By_______________________________________ 

       LAWRENCE ROSENZWEIG 

      Attorney for Petitioner, Dr. David Keith 

      Cundiff. 

 


