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IN THE 

COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

 

______________________________ 

 

DR. DAVID KEITH CUNDIFF, M.D. 

 

Petitioner, 

 

Vs. 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA, 

COUNTY OF LOS ANGELES, 

 

Respondent, 

 

MEDICAL BOARD OF CALIFORNIA 

 

Real Party In Interest. 

 

_____________________________________ 

 

From the Superior Court for Los Angeles County 

Case No. BS065669 

The Honorable Dzintra Janavs 

 

______________________________________ 

 

PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION OR  

OTHER APPROPRIATE RELIEF; MEMORANDUM OF POINTS AND 

AUTHORITIES; SUPPORTING EXHIBITS 

 

Pursuant to Business and Professions Code Section 2337, David Keith Cundiff, 

M.D., hereby submits this Petition appealing the decision of the Superior Court. The 

Judgment of the Superior Court denies a petition for administrative mandamus with 

respect to a decision of the Medical Board of California. Pursuant to Section 2337, Dr. 

Cundiff has no direct right of appeal from the superior court decision. 
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1. Dr. Cundiff, the petitioner in this matter, is a physician licensed to practice in the 

State of California since 1977. Petitioner is board certified in internal medicine, 

medical oncology, and hematology (the specialty of medicine dealing with 

coagulation problems). Prior to the incident which is the subject of this Petition, 

Dr. Cundiff had never been disciplined by the Medical Board of California.  

However, as will be more fully explained below, the Medical Board has revoked 

Dr. Cundiff’s medical license on the basis of the treatment of one patient.       

 

2.  On May 8, 9, 10, 11 and 12, 2000, a hearing was conducted by H. Stuart 

Waxman, Administrative Law Judge, Office of Administrative Hearings, State of 

California, with respect to an Accusation filed by the Executive Director of the 

Medical Board  against Dr. Cundiff. 

 

3. The Accusation alleges that Dr. Cundiff engaged in gross negligence and 

incompetence in his care and treatment of one patient while Dr. Cundiff was 

employed at Los Angeles County/University of Southern California Medical 

Center. More specifically, the Accusation challenges Dr. Cundiff’s decision to 

discontinue anti-coagulation medication  for the patient. 

 

4. On June 7, 2000, Administrative Law Judge Waxman issued a Proposed Decision   

which recommended revocation of Dr. Cundiff’s license to practice medicine in      

California. On September 11, 2000, the Medical Board adopted the Proposed  

Decision thereby making the Proposed Decision the Decision and Order of the  

Medical Board. Consequently, the Order of the Medical Board is to revoke the 
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license of Dr. Cundiff. A copy of the Medical Board Decision and Order is 

attached hereto marked Exhibit “A”. 

 

5. Subsequently, on October 3, 2000, Petitioner timely filed a Petition for 

Administrative Mandamus, pursuant to Code of Civil Procedure Section 1094.5. 

After briefing by both parties, the Superior Court issued a decision on May 23, 

2001 denying the Petition. A Judgment denying Peremptory Writ of Mandamus 

was filed on June 5, 2001 along with a Statement of Decision. The Judgment is 

attached hereto marked Exhibit “B”. A copy of the Statement of Decision is 

attached hereto marked Exhibit “C”.  

 

6. Petitioner Cundiff now seeks review of the Superior Court decision. Pursuant to  

Powers v. City of Richmond, 10 Cal. 4
th

 85, 113-114, (1995), when writ review is 

the exclusive means of appellate review of a final judgment, an appellate court 

may not deny an apparently meritorious writ petition.  

7.   Dr. Cundiff was employed at Los Angeles County/USC Medical Center from 

1981 through 1998. (Tr. Vol. III, p. 126). 
1
 The revocation of Dr. Cundiff’s 

license is based entirely upon the case of a patient referred to as B.R. The basic 

history of patient B.R.’s medical treatment is outlined by the seven Stipulated 

Facts in Medical Board Exhibit 2. Patient, B.R., who was diagnosed with a deep 

venous thrombosis, (DVT or blood clot), in the popliteal vein behind the knee, 

was transferred from Pomona Valley Hospital to LAC/USC Medical Center. 

Under Dr. Cundiff’s direction, anticoagulant medication was stopped on February 
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11, 1998. The patient died on February 19 as a result of a pulmonary embolism. 

(See, also, Statement of Decision at Paragraphs 2 and 3.) . 

 

8. B.R. was transferred to LAC/USC because he had no insurance. The records from  

both Pomona Valley and LAC/USC indicate that B.R. had a history of 

homelessness. However, B.R.’s daughter, Benita Revies, testified that her father 

was not homeless. Although she was with her father at Pomona Valley, she does 

not know how they obtained their information. (Tr. Vol. I, Pp. 39-41, 48, 55; Vol. 

IV, P. 125; Exhibit 4, Page 6). 

 

9.   Dr. Ruth Karunananathan took history from BR by writing down what he told her. 

The history at page 9 of Exhibit 4 states “unemployed.” Page 11 of Exhibit 4 

states that the patient drank a six pack a day for 20 years and quit six months ago. 

She checked "yes" in the box on the social history titled, "alcoholism." 

 

10 Mrs. Poole, B.R.’s daughter, who has a malpractice suit pending against Cundiff,  

 

       testified that her father was only a social drinker. (Tr. Vol. I, P. 440. On rebuttal,  

 

she testified her father drank almost two quarts of Colt 45 malt liquor on per day 

on the weekends. (Tr. Vol. IV, Pp. 106-108,119).  

 

11. Dr. Cundiff based his decision to stop anticoagulants on medical, social, and                     

institutional factors. In his judgment, the risk of B.R. bleeding from 

anitocagulation was greater than the risk of dying from a pulmonary embolism. 

The medical risk factors included liver failure with increased baseline INR, (an 

                                                                                                                              
1
 The transcript of the Medical Board Hearing, the exhibits from the Medical Board Hearing, and the 
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index of clotting factors made in the liver), anemia, and malnutrition. An elevated 

baseline INR indicates that the patient is more prone to bleeding with 

anticoagulants like warfarin (Coumadin) and heparin, which both affect 

coagulation proteins from the liver. (Tr. Vol. III, Pp. 139, 140, 174; Vol. IV, P. 

33; Vol. I, Pp. 91-95). 

 

12. Dr. Cundiff was also concerned about monitoring the anticoagulation. Monitoring 

by a physician-led anticoagulation service had ended several months previously. 

Outpatients have to come to health clinics where one third of the patients do not 

show up for appointments, and there is no system to make sure the patients 

missing appointments are contacted. (Tr. Vol. III, Pp. 142-   

144,195). 

 

13. Dr. Cundiff was also influenced by a case on the same day that he stopped the 

Coumadin (February 11, 1998). In a cardiac patient who almost bled to death 

because of the inability to pay for monitoring of his anticoagulation, Cundiff  was 

advised by the head of the cardiology anticoagulation service to stop Coumadin. 

(Tr. Vol. III, Pp. 145-147; Vol. IV, P. 76) 

 

14. The Superior Court did not make any findings on the reasons presented by Dr. 

Cundiff other than finding that Cundiff did not discuss these factors with the 

patient or his daughter. The Court ruled that Cundiff’s treatment of B.R. fell 

below the standard of care and may have been based upon confusion regarding 

                                                                                                                              
Reporters Transcript of the Superior Court Hearing are submitted under separate cover. 
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the location of the popliteal vein. However, the Court did not analyze the validity 

of Cundiff’s reasoning. 

 

15. The Court adopted, as did the Medical Board, the testimony of the Board’s expert 

witness, Dr. Albert Yellin. However, Dr. Yellin had a stake in the outcome of the 

case against Dr. Cundiff.  As an administrator at County/USC hospital, Dr. Yellin 

was Cundiff’s former supervisor and previously ruled against Cundiff on 

grievances. (Tr. Vol. II, Pp. 174-175). 

 

BASIS FOR RELIEF 

 

16.  The issue presented by this petition is whether the superior court abused its  

discretion by  denying Dr. Cundiff’s petition for a writ of administrative 

mandamus. The Superior Court abused its discretion in the following ways: 

 

(1) The Court ignored the bias, interest and motive of Dr. Yellin, the Medical Board’s 

expert witness. (See, Evidence Code Section 780(f) ) 

(2) The Court holds Dr. Cundiff responsible for not questioning the information 

gathered at two different hospitals indicating that the patient was homeless. 

(3) The Court holds Dr. Cundiff responsible for not questioning the patient's history 

of unemployment as given to Dr. Karunananathan and documented in the chart.  

(4) Despite documentation in the chart and the clear testimony of Dr.Karunananathan, 

the Court found that the patient was not alcoholic.  

(5) The Court failed to consider the evidence that continuation of anticoagulation was 

contraindicated according to the Physician's Desk Reference because of the 

patient’s alcohol consumption.  
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(6) The Court revoked Dr. Cundiff’s medical license because of one case despite 19 

years of medical practice with no previous discipline. 

 

ABSENCE OF OTHER REMEDIES 

 

17. Pursuant to Business and Professions Code Section 2337, the superior court 

decision is not appealable except through a writ petition. Leone v. Medical Board, 

22 Cal. 4
th

 6601 (2000). Dr. Cundiff has suffered irreparable harm because of the 

loss of his license to practice medicine. He cannot earn a living or practice his 

chosen profession. 

 

PRAYER 

 

Petitioner Cundiff prays that this Court: 

 

1. Issue an alternative writ directing the Superior Court to set aside and vacate its 

judgment of  June 5, 2001, which denied a the petition for writ of administrative 

mandamus, or to show cause why it should not be ordered to do so. Upon return of 

the alternative writ issue a peremptory writ of mandate and/or prohibition or such 

other extraordinary relief as is warranted, directing the Superior Court to set aside and 

vacate its judgment, and to enter a new and different judgment granting the writ of 

administrative mandamus; 

2. Award petitioner his costs; 

 

3. Grant such other and further relief as the Court deems proper. 

 

 

DATED:      

      By_________________________________ 

       LAWRENCE ROSENZWEIG 

      Attorney for Petitioner, DR. DAVID  

      KEITH CUNDIFF, M.D. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

IN SUPPORT OF PETITION 

 

 

INTRODUCTION 

 

Petitioner Cundiff is a dedicated physician with no prior history of discipline by 

the Medical Board. However, the Board revoked his license based upon the treatment of 

one patient, referred to as B.R. The Superior Court denied Cundiff’s petition for a writ of 

administrative mandamus. 

 

Pursuant to Business and Professions Code Section 2337, this Petition for an 

extraordinary writ is the only remedy available to Dr. Cundiff to appeal the Superior 

Court decision.  

 

I 

 

BECAUSE A DIRECT APPEAL IS PROHIBITED BY  

STATUTE, THE REVIEWING COURT IS REQUIRED TO  
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REVIEW A MERITORIOUS PETITION SCRUPULOUSLY. 

 

In Powers v. City of Richmond, 10 Cal. 4
th

 85, 113-114 (1995) (plurality 

opinion), the California Supreme Court ruled upon a similar statute limiting appellate 

review to extraordinary writ proceedings: 

 

“When an extraordinary writ proceeding is the only 

avenue of appellate review, a reviewing court’s discretion 

is quite restricted.  Referring to the writ of mandate, this 

court has said: ‘Its issuance is not necessarily a manner of 

right, but lies rather in the discretion of the court, but where 

one has a substantial right to protect or enforce, and this 

may be accomplished by such a writ, and there is no other 

plain, speedy and adequate remedy in the ordinary course 

of law, he [or she] is entitled as a matter of right to the writ, 

or perhaps more correctly, in other words, it would be an 

abuse of discretion to refuse it.’  [citations omitted] 

Accordingly, when writ review is the exclusive means of 

appellate review of a final order or judgment, an appellate 

court may not deny an apparently meritorious writ 

petition, timely presented in a formally and procedurally 

sufficient manner, merely because,  for example, the 

petition presents no important issue of law or because the 

court considers the case less worthy of its attention than 

other matters.” 

 

II 

 

THE COURT ERRED BY RELYING UPON THE  

TESTIMONY OF THE MEDICAL BOARD’S EXPERT  

WITNESS, DR. CUNDIFF’S FORMER SUPERVISOR. 
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Testifying on behalf of the Medical Board, Dr. Albert Yellin, one of Cundiff’s 

supervisors at LAC/USC Medical center, expressed the opinion that Cundiff’s treatment 

of B.R. fell below the standard of care. Dr. Matthew Connolly, Professor of Internal 

Medicine at the UCLA School of Medicine, testified that Cundiff’s treatment of B.R. met 

the standard of care. 

 

The Court adopted Dr. Yellin’s view without addressing Dr. Yellin’s self interest 

in the matter. Evidence Code Section 780(f) states that “the existence or nonexistence of 

a bias, interest, or other motive” may be considered in determining the credibility of a 

witness. Dr. Yellin and the hospital at which he is employed have a stake in the outcome 

of the Medical Board proceeding. Therefore, the failure of the superior court to address 

the issue of bias requires reversal of the superior court ruling. (See, e.g. Barber v. Long 

Beach Civil Service Commission, 45 Cal. App. 4
th

 652, 659-660 (1996) 

 

III 

 

THE SUPERIOR COURT DECISION PENALIZES  

DR. CUNDIFF BECAUSE BOTH POMONA VALLEY  

HOSPITAL AND LAC/USC MEDICAL CENTER GATHERED 

 INFORMATION THAT THE PATIENT WAS  

HOMELESS. UNEMPLOYED, AND ALCOHOLIC. 

 

The Medical Board found Dr. Cundiff negligent in failing to ask the patient where 

he had been living. After 48.5 hours of Medical Board investigator time, the original 

accusation stated that the patient was homeless. The Court did not consider that the 

patient and his daughter intentionally misrepresented him as homeless, and unemployed, 

perhaps to elude payment of the medical bills. The patient's correct address does not 
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appear in either chart, and the daughter gave a wrong address for the patient (i.e., the 

patient's ex-wife's address) to the clerk at Pomona Valley Hospital.  The Medical Board 

and then the superior court discounted this component of Dr. Cundiff’s rationale for 

discontinuing anticoagulation.  

 

Dr. Cundiff was entitled to rely on the information gathered at both hospitals by 

three physicians and one nurse. The disregard of the information presented to Dr. Cundiff 

undermines the superior court ruling. 

 

IV 

 

THE COURT FAILED TO MAKE FINDINGS ON  

THE ALCOHOLISM OF THE PATIENT. 

 

The failure to make sufficient findings on the issues presented in a case requires 

reversal. Topanga Association for Scenic Community v. County of Los Angeles, 11 Cal 

3d 506 (1974). Dr. Ruth Karunananathan, the admitting medical resident, reported to Dr. 

Cundiff the patient's history of consuming a six-pack of beer per day for 20 years and she 

documented a diagnosis of alcoholism in the chart.   

Benita Revies testified that her father was not an alcoholic. Based on her 

testimony, the Court found the patient was not alcoholic and, "drank less than two quarts 

of malt liquor per day on weekends.  (The evidence did not disclose his drinking customs 

during his workweek.)" (Decision Factual Finding #17, pg. 5) 
2
  In subsequent sworn 

testimony in a related malpractice case deposition (September 20, 2000), the daughter 

repeated testified that she did not know how much alcohol her father drank.  
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Dr. Yellin, the expert witness for the Medical Board, said that, since cirrhosis of 

the liver was not diagnosed on autopsy, the patient was not alcoholic. The Court accepted 

this highly unusual requirement for a diagnosis of alcoholism saying, "In this case, Dr. 

Yellin found nothing in the chart to indicate a valid reason for discontinuing the 

anticoagulation medications." (Decision Factual Finding #42, pg. 13)    

Therefore it was reasonable for Dr. Cundiff to accept and agree with Dr. Ruth 

Karunananathan's diagnosis of alcoholism. Such consumption is a contraindication for 

anticoagulants. (Tr. Vol. III, P. 20) 

The Superior Court judge said during oral arguments that alcoholism is a caution 

and not a contraindication to using warfarin. The Physicians' Desk Reference and the 

package insert for warfarin both state that alcoholism is an absolute contraindication to 

the use of warfarin. The written decision of the Superior Court makes no finding on 

whether the patient was alcoholic. 

 

V 

 

THE DECISION OF THE SUPERIOR COURT  

MUST BE REVIEWED BECAUSE IT DEPRIVES  

DR. CUNDIFF OF THE RIGHT TO PRACTICE  

HIS PROFESSION ON THE BASIS OF ONE CASE. 

 

Dr. Cundiff practiced at LAC/USC Medical Center, leading a team which has 100 

to 120 acute admissions per month and only 50 hours of attending rounds to supervise all 

aspects of care. (Tr. Vol.IV, P. 72) In 19 years of practice with the LAC/DHS, Dr. 

Cundiff has treated literally thousands of patients without receiving any prior discipline. 

                                                                                                                              
2
   In fact, Colt 45  Malt Liquor comes in 40 ounce magnums, rather than in quarts. Its concentration of 

alcohol is 28% higher than that of beer (i.e., 6.4% versus 5.0%). 
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This petition for extraordinary relief is Dr. Cundiff’s only opportunity to review the harsh 

results of the Medical Board decision and the superior court’s denial of Cundiff’s 

petition.   

DATED: 

     By______________________________________ 

      LAWRENCE ROSENZWEIG 

Attorney for Petitioner, Dr. David Keith 

Cundiff. 

 
 

 


